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Legislative roadmap for

prevention of gender-based

violence perpetrated through 

information and communication 

technology (ICT) in Bosnia and 

Herzegovina, North Macedonia, 

Serbia and Kosovo*1

Summary

The Generation Equality Action Coalitions aim at achieving concrete results in advancing gender equality un-
der the Sustainable Development Agenda over the course of the United Nations (UN) current Decade of Ac-
tion. Depending on the context of each country and national priorities and in view of the new crises caused by 
socio-economic effects, including those caused by the COVID-19 pandemic, certain priority Action Coalitions 
include: bodily autonomy and sexual and reproductive health and rights, gender-based violence and economic 
justice and law. Intertwined with bodily autonomy is the right to bodily integrity which ensures that people can 
live the life free from non-consented physical acts.

Available information indicates that violations of bodily integrity are increasingly perpetrated using informa-
tion and communication technology (ICT). Digital violence against women and girls is violence. Like all other 
forms of violence, it is rooted in gender inequality and discrimination against women and girls. In 2021, UNFPA 
launched Bodyright, a global initiative to protect women against acts of gender-based violence perpetrated 
through technology. As part of this initiative, a Legislative Roadmap for the Prevention of Gender-Based Vi-
olence Perpetrated Through Information and Communication Technology (ICT) in Bosnia and Herzegovina, 
North Macedonia, Serbia and Kosovo (Legislative Map) was created for the purpose of analyzing the existing 
legislation for the prevention of gender-based violence perpetrated through ICT and making expert recommen-
dations for its improvement.

The States covered by the Legislative Map ratified all relevant international standards related to gender equal-
ity and gender-based violence, primarily CEDAW and the Istanbul Convention, as well as the Council of Eu-
rope Convention on Cybercrime. The reports of the structures set up to monitor the implementation of the 
Conventions (committees) and other bodies indicate that the States have achieved substantial progress in 
implementing their obligations, although some obligations, including those related to legislation, are yet to be 
implemented.

CEDAW and the Istanbul Convention do not mention specifically violence in the digital environment, which is 
understandable in view of the time of their adoption. Nevertheless, the fact that societies and thereby societal 
processes are constantly developing requires that States adapt their policies and legislation to the needs and 
demands of their citizens. It should be recalled that the international standards constitute the minimum frame-
work which the States gave their formal consent to through ratification. This means that the States Parties 
should strive to establish and develop higher standards than those provided for in international legal instru-
ments. That the issue of ICT-facilitated gender-based violence is a serious social issue is proven by the fact 
that the Council of Europe GREVIO adopted on 20 October 2021, under Article 69 of the Istanbul Convention, 
its General Recommendation No. 1 on the digital dimension of violence against women2. The Recommendation 
clearly defines the digital dimension of violence against women and proposes certain actions based on the 
four pillars of the Istanbul Convention - Prevention, Protection, Prosecution and Coordinated Policies. In its 
Recommendation, GREVIO coined the term “digital dimension of violence against women”, which emphasizes 
the fact that this harmful behavior “disproportionately targets women and girls and is central to their experi-
ence of gender-based violence against women”. This Recommendation introduced the obligation of the States 
Parties to the Istanbul Convention to criminalize and punish the numerous forms of violence against women 
perpetrated through digital technology, especially online psychological violence, online stalking and online or 
technology-facilitated sexual harassment. Among the measures proposed to combat violence against women 
are: to review the relevant legislation in respect of the digital dimension of violence; to undertake the initiatives 
aiming to eradicate gender stereotypes and discrimination, to promote inclusion of digital literacy and online 
safety; to develop and disseminate information on the legal avenues and support services.

All the countries covered by the Legislative Map adopted anti-discrimination laws; the laws on gender equality 
and the laws on the protection against domestic violence. Gender-based violence, including gender-based dis-
crimination, and domestic violence, are defined differently in different criminal codes of the States, and in BiH, 
also in the Law on Gender Equality. An analysis of these laws shows that the States took some action to har-
monize them with the provisions of the Istanbul Convention, which resulted in different levels of compliance. 
This was also pointed out by GREVIO following their consideration of the reports of the States on their prog-
ress in implementing the Convention. Nevertheless, it can be concluded that a comprehensive, systematic ap-
proach, which would include simultaneous and coordinated interventions in all the laws regulating the issues 
related to gender-based violence directly or indirectly, is missing. The consequence of this approach, among 
other things, is that the laws define the same terms differently, which should be remedied through vertical har-
monization. Gender-based violence committed through ICT requires further intervention in all the laws covered 
by the Legislative Map, where GREVIO General Recommendation No. 1 on the digital dimension of violence 
against women should serve as a basis for harmonization, especially considering that it was adopted in 2021.

2 GREVIO General Recommendation No. 1 on the digital dimension of violence against women adopted on 20 October 2021, https://rm.coe.int/grevio-rec-no-

on-digital-violence-against-women/1680a491471 All references to Kosovo in this document shall be understood to be in the context of the UN Security Council resolution 1244 (1999).
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Introduction

The Generation Equality Action Coalitions aim at achieving concrete results in advancing gender equality un-
der the Sustainable Development Agenda over the course of the United Nations (UN) current Decade of Ac-
tion.3 Depending on the country’s context and national priorities, and taking into account new crises caused by 
socio-economic effects, including those caused by the COVID-19 pandemic, certain priority Action Coalitions 
include: bodily autonomy and sexual and reproductive health and rights, gender-based violence and economic 
justice and law. 

Many indicators show that individuals, especially women and girls, face limitations in their bodily autono-
my, which may have devastating consequences for their health, well-being and potential in life. Intertwined 
with bodily autonomy is the right to bodily integrity, which ensures that people live the life free from physical 
non-consented acts. Bodily integrity is the inviolability of the physical body and it emphasizes the importance 
of personal autonomy, self-ownership and self-determination of human beings over their own body. In the 
context of human rights, violation of bodily integrity of another person is considered unethical, intrusive and 
possibly criminal. Available information indicates that violations of bodily integrity are increasingly perpetrated 
using information and communication technology (ICT). Digital violence against women and girls constitutes 
violence. Like all other forms of violence, it is rooted in gender inequality and discrimination against women 
and girls. In 2021, UNFPA launched Bodyright, a global initiative to protect women from gender-based violence 
perpetrated through technology. Bodyright is a brand new “copyright” symbol to claim and seek protection 
from digital violence. The overall goal is to encourage tech companies and policymakers to take action against 
violence against women and protect bodily autonomy on the internet as seriously as they take action against 
copyright infringements.

The issue of violation of human rights through high-tech activities is a challenge not only for lawyers and peo-
ple who are dealing with the protection and promotion of human rights but also for every person, considering 
that high technologies penetrate into all spheres of life. High technologies gain importance when they are 
used to perform activities which affect the rights of individuals, especially when they penetrate into the sphere 
of his/her private life and when they become an object through which the right to privacy is violated and/or a 
person’s safety is threatened. According to international human rights standards, in such situations the States 
are required to provide protection mechanisms. An additional challenge is when high technologies are used to 
jeopardize the rights of people who are considered particularly vulnerable, such as children, women and people 
with disabilities. This form of violence against women and girls is rooted in both gender inequality and discrim-
ination against women and girls and is perpetrated in various forms, such as cyber harassment, the use of hid-
den cameras and spyware, control of women’s access to technology, tracking women’s movements with the 
GPS technology, hate speech, doxxing and the non-consented use of images and videos, such as deepfakes.

1.  Purpose and Scope of Work

Free and safe use of resources, including ICT, without fear of violence or harassment, is a prerequisite for 
women and girls to exercise effectively their right to bodily autonomy. This requires both protection from and 
prevention of acts of online violence, while respecting the right to freedom of expression and the right to pri-
vacy and data protection. This, in turn, requires that the States have legislation, efficient institutions and clear 
procedures in place to provide protection and prevention from violence perpetrated through ICT.

Therefore, in order to be able to operationalize the bodyright, changes are needed on four systemic levels: 

a) legislation (how to harmonize the existing legislative frameworks so as to protect women and girls from 
violence against women);

b) context/framework (how to simplify the overall understanding of what bodyright really means for women 
and girls, decision makers and people of influence, and the general public);

c) technology (which technological solutions, policies and practices need to be changed in order for the body-
right to be actually implemented) and

d) advocacy, communication and public attitudes (how to build the alliances and coalitions needed to ensure 
that changes on all levels are desired and accepted).

The scope of this work is limited to an analysis of the existing legal provisions governing the prevention of gen-
der-based violence perpetrated through ICT in Bosnia and Herzegovina, Serbia, North Macedonia and Kosovo* 
(hereinafter: the analysis) and expert recommendations aimed at improving the relevant legislation. Since the 
legislative framework serves as a basis for establishing institutional mechanisms which ensure implementa-
tion of the laws, the analysis will also include the mapping of established institutional mechanisms.

2.  Work Principles

The analysis process respects fully the principles of human rights and responsibilities as well as of the rule of 
law and rationality. This implies that the existing legislation in the States covered by this study was analyzed 
against international human rights standards for the protection from gender-based violence, with a special 
reference to its causal relationship with ICT. Based on the analysis, proposals are made for its improvement, 
with maximum respect for the already established structures. The principle of cost-effectiveness and rational-
ity demands that the recommendations focus on improving the existing structures through their adjustments, 
innovation and optimization.

3.  Methodology

The analysis is structured in such a way that it describes the country’s state of implementation of the obliga-
tions arising under international standards; the legislation preventing gender-based violence, which includes 
the legislation prescribing gender equality and prohibition of discrimination, gender-based violence, and do-
mestic violence; the legislation regulating information and communication technology, including prevention 
and punishment of abuse of ICT, especially for the purpose of committing criminal acts against women and 
girls; the criminal legislation, and the legislation relating to freedom of access to information and personal 
data protection.

3 Action Coalition leaders worked together to develop a plan of acceleration actions in key areas for the lives of women and girls. The Generation Equality 

Forum, which took place in Paris on 30 June-2 July 2021, was the largest meeting on gender equality since Beijing in 1995 and represents a key moment for 

the states, leaders, activists and organizations to commit themselves to transformative change for future generations. 
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Bosnia and Herzegovina

Bosnia and Herzegovina has an obligation arising under Article II of the Constitution of Bosnia and Herzegovi-
na to ensure the highest level of internationally recognized human rights and fundamental freedoms, while “the 
general principles of international law are an integral part of the legal order of Bosnia and Herzegovina and both 
entities”. The Constitution prohibits discrimination and guarantees the enjoyment of the rights and freedoms 
provided for in this document to all persons without distinction on any ground, including sex.

Bosnia and Herzegovina (BiH) ratified most of the international human rights standards, including those relat-
ed to the protection of women against gender-based violence. The most important among them are the UN 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)4 and the Council of 
Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (the Istan-
bul Convention).

1. Implementation of International
 Obligations

1.1. Implementation of Obligations Under the Convention on the Elimination of All 
 Forms of Discrimination Against Women

In its Concluding Observations on the Sixth Periodic Report of BiH5, the Committee on the Elimination of Dis-
crimination against Women (CEDAW) welcomes the progress achieved since the consideration in 2013 of the 
combined Fourth and Fifth Periodic Reports6 and is concerned, however, about the general lack of awareness 
in the State Party of the Convention, the Optional Protocol and the Committee’s General Recommendations 
(point 9). Bosnia and Herzegovina is recommended to intensify its efforts to distribute the present concluding 
observations of the Committee, the Convention, the Optional Protocol and the Committee’s general recom-
mendations among all stakeholders in the State Party, in particular government officials, politicians and the ju-
diciary, at all levels of government, and to raise awareness of the public at large, including men and women, of 
women’s rights under the Convention, the Optional Protocol and legislation prohibiting discrimination against 
women (point 10).

In the section on legislation, recalling its General Recommendation No. 28 (2010) on the core obligations of 
States parties under Article 2 of the Convention, the Committee recommends that Bosnia and Herzegovina, 
without further delay, amend its legislation to incorporate a comprehensive definition of discrimination against 
women that covers direct and indirect discrimination in the public and private spheres and intersecting forms 
of discrimination, in line with Article 1 of the Convention7, and continue its efforts to harmonize legislation and 
policies at all levels to enhance the enjoyment by women of their rights in all areas covered by the Conven-
tion, including with regard to protection from domestic violence, health and rural development, and allocate 
sufficient human, technical and financial resources to monitoring and assessing the impact of legislation on 
gender equality at the state, entity, district and canton levels (point 11).

The Committee also points to the persistence of discriminatory stereotypes concerning the roles and respon-
sibilities of women and men in the family and in society. In particular, the Committee reiterates its concern 
about the absence of a comprehensive strategy and dialogue to eliminate discriminatory stereotypes that per-
petuate sexist and misogynistic attitudes within society and online threats at women politicians, journalists, 
human rights defenders and women’s non-governmental organizations, including by high-level politicians, and 
the lack of effective sanctions for such acts, as well as the persistence of sexist portrayals of women in the 
media. The authorities are recommended to develop a comprehensive strategy to eliminate discriminatory 
gender stereotypes concerning the roles and responsibilities of women and men in the family and in society 
and harmonize relevant legislation in line with Recommendation CM/Rec (2019) 1 on preventing and com-
bating sexism, adopted by the Committee of Ministers of the Council of Europe, and to conduct nationwide 
awareness-raising and education campaigns  on gender equality targeting women and men at all levels of 
society, including political leaders. The importance of establishing a mechanism to monitor the use of sexist 
and misogynistic language and hate speech in public discourse and sexist portrayals of women in the media 
was also emphasized. The Committee also recommends that the State party raise awareness among journal-
ists and media professionals of the importance of positive portrayals of women as active agents of change 
and adopt effective measures for the protection of women politicians, journalists, human rights defenders and 
women’s non-governmental organizations to enable them to freely undertake their important work without fear 
or threat of violence or harassment (points 23 and 24).

Regarding gender-based violence against women, the Committee expresses its concern about underreporting 
of cases of gender-based violence, including domestic violence, by women and girls owing to social stigma 
and the lack of trust in the law enforcement authorities; the fact that judges, prosecutors, lawyers, police 
officers, health professionals and staff of the Social Welfare Centers who work with victims of gender-based 
violence lack specialized knowledge on gender issues; and the low prosecution and conviction rates in cases 
of non-physical violence against women, such as psychological violence, and the lack of disaggregated data 
on all forms of gender-based violence (point 25).

Recalling its General Recommendation No. 35 (2017) on gender-based violence against women, updating 
General Recommendation No. 19, the Committee recommends that BiH provide women who are victims or 
survivors of gender-based violence, including those belonging to disadvantaged groups, with adequate sup-
port and assistance8.

1.2. Implementation of Obligations Under the Istanbul Convention

Bosnia and Herzegovina was among the first countries in Europe to sign and ratify the Istanbul Convention9, 
which entered into force on 1 August 2014. For the purpose of implementing the Istanbul Convention, BiH 
adopted in 2015 a Framework Strategy for the Implementation of the Istanbul Convention for the period 2015-
2018.

8 Support and assistance should include: free legal aid, access to accessible shelters, medical treatment and psychosocial counselling, and provision of 

financial support to civil society organizations that give assistance to such victims/ survivors of gender-based violence. It is necessary to allocate adequate 

funding to civil society organizations that operate hotlines for victims/ survivors of domestic violence and to ensure that all forms of gender-based violence 

against women, including domestic violence, are duly investigated and prosecuted, that perpetrators are adequately punished and that victims have access 

to appropriate redress, including compensation. The Committee emphasized the importance of assessing the capacities of the judiciary, the police and other 

law enforcement officers involved in the prevention of gender-based violence against women, and creating a uniform data collection system on all forms 

gender-based violence, disaggregated by age, ethnicity, disability, type of violence and the relationship between the perpetrator and the victim. (item 26).

9 BiH signed the Istanbul Convention on 8 March 2013, and ratified it on 7 November 2013.

4 Bosnia and Herzegovina took it over by succession on 1 September 1993 and it became effective on 1 October 1993. 

5 CEDAW/C/BIH/CO/6, 8 November 2019,  available at:  https://arsbih.gov.ba/wp-content/uploads/2020/06/BOS_CEDAW-C-BIH-Concluding-Observations-6_

AsAdopted.pdf, accessed on: 4 October 2022. 

6 CEDAW/C/BIH/4-5

7 The same was recommended to the authorities in BiH in the Concluding Comments of the Committee in the previous periodic cycle, (CEDAW/C/BIH/CO/4-5, 

para. 14)
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sists of the laws passed at the level of BiH - the Law on Prohibition of Discrimination and the Law on Gender 
Equality - as well as the laws passed at the entity level and in the Brčko District of BiH.

2.1. Law on Prohibition of Discrimination  

The Law on Prohibition of Discrimination10 (LPD) establishes a framework for the realization of equal rights 
and opportunities by all persons in Bosnia and Herzegovina and regulates the system of protection against 
discrimination, defines responsibilities and obligations of the legislative, judicial and executive authorities, as 
well as of the legal entities and individuals with public authority, to provide, through their actions, the protec-
tion, promotion and creation of conditions for equal treatment. The LPD defines discrimination, both direct and 
indirect, and its forms (harassment, sexual harassment, mobbing, segregation, issuing orders to other persons 
to commit discrimination and abetting in discrimination), competent authorities, areas of its application, pro-
cedures for the protection against discrimination, including the issue of the burden of proof where the burden 
of proof lies with the opposite party if the person considered to be discriminated against makes it probable 
that discrimination has occurred. The LPD defines discrimination as follows:

 „any different treatment, including any exclusion, limitation or preference based on real or perceived grounds 
of any person or group of persons, their relatives or persons otherwise associated with them, on the grounds 
of their race, skin color, language, religion, ethnicity, disability, age, national or social background, belonging to 
a national minority, political or other conviction, property, membership in a trade union or any other association, 
education, social status and sex, sexual orientation, gender identity, sexual characteristics or any other circum-
stance with the purpose or effect of preventing or endangering  recognition, enjoyment or realization, on an equal 
footing, of the rights and freedoms of any person in all areas of life“ (Article 2, paragraph 1).  

Regarding ICT-facilitated violence, it is necessary to mention the provisions of Article 4, paragraphs 1 and 2 
of the LPD, which define harassment and sexual harassment as special forms of discrimination. Under these 
provisions:

 (1) „Harassment shall be considered to be any unwanted conduct motivated by some of the grounds specified 
in Article 2, paragraph (1) of this Law, which aims at, or has the effect of, violating the dignity of a person and 
creating an intimidating, hostile, degrading, demeaning or offensive environment. 

(2) Sexual harassment shall be considered to be any form of unwanted verbal, non-verbal or physical conduct 
of a sexual nature with the purpose or effect of violating the dignity of a person, especially when it creates 
intimidating, hostile, degrading, demeaning or offensive environment.“

The LPD also provides for civil liability for discrimination. It requires that other regulations be harmonized with 
its provisions, it has priority over other law and in case of inconsistency, the LPD takes precedence. All public 
institutions and other legal entities were obliged to embody the principles of equal treatment into their general 
legal acts which are already in place or into separate legal acts which they will adopt and to ensure effective 
internal procedures for the protection against discrimination (Article 24).

By analyzing the LPD it can be concluded that paragraphs 1 and 2 of Article 4 can be linked to violence against 
women in the digital environment, because any unwanted form of behavior motivated by any ground specified 
in Article 2, paragraph 1 of the LPD is considered harassment, while sexual harassment is any form of unwant-
ed verbal, non-verbal or physical behavior of a sexual nature with the purpose or effect of violating the dignity 
of a person, especially when it creates intimidating, hostile, degrading, demeaning or offensive environment.

Recommendation

Article 4 (Other Forms of Discrimination) should be amended by adding a new paragraph as follows:

“’Online sexual harassment’ is any form of verbal, non-verbal or other conduct of a sexual nature, with the pur-
pose or effect of violating the dignity of a person or creating an intimidating, hostile, degrading or offensive 
environment, approach or practice, through electronic means of communication”.

2.2. Law on Gender Equality

The Law on Gender Equality11 (LGE) guarantees gender equality for all, in all spheres of society, including, but 
not limited to, education, economy, employment and labor, social and health care, sports, culture, public life 
and the media. The law prohibits discrimination on the grounds of sex and sexual orientation. Discrimination 
on the grounds of sex exists, if a person or a group of persons is placed in a less favorable on grounds of sex. 
The LGE determines that discrimination based on sex can be: direct, indirect, harassment, sexual harassment, 
incitement to discrimination and gender-based violence (Article 3).

Acts of harassment and sexual harassment are defined in the LGE in the same way as in the LPD. The LPD also 
prohibits gender-based violence, defines what is considered to be this form of violence, as well as the obliga-
tions of the competent authorities in terms of elimination and prevention of this unwanted social phenomenon 
(Article 6).

Gender-based violence is any action that causes or may cause physical, psychological, sexual or economic 
harm or suffering, as well as the threat of such actions that prevent a person or group of persons from enjoying 
their human rights and freedoms in the public and private spheres of life (Article 6, paragraph 2). Under the LPD, 
gender-based violence includes, but is not limited to: violence that occurs in the family or household; violence 
that occurs in a wider community; violence committed or tolerated by the authorities and other authorized 
bodies and individuals; gender-based violence in an armed conflicts (Article 6, paragraph 3).

Competent authorities are obliged to take appropriate measures to eliminate and prevent gender-based vio-
lence in the public and private spheres of life and to provide instruments for protection of, and assistance and 
compensation to victims. The obligation of the competent authorities to undertake measures in education, 
without limitation, in order to eliminate prejudices, customs and all other practices based on the idea of infe-
riority or superiority of any sex and stereotyped roles of male and female persons is particularly emphasized 
(Article 6, paragraphs 4 and 5).

The LGE also establishes a criminal offense as follows: whoever commits an act of gender-based violence, 
harassment or sexual harassment which threatens peace, psychological health and physical integrity shall be 
punished by imprisonment for a term between 6 months and 5 years (Article 29). The normative approach to 
criminal law in Bosnia and Herzegovina is such that all criminal offenses are defined by the Criminal Code of 
BiH and the Criminal Codes of the entities and the Brčko District of BiH. The only exception is the LGE because 
the Criminal Code did not exist at the state level in BiH when the LGE was drafted and adopted and given the 
specificity of the criminal offense and the lack of case law, the intention was to establish a good practice 
through responses of the Prosecutor’s Office of BiH and the Court of BiH. Unfortunately, almost 20 years since 
the passage of the law, this provision has not yet been implemented, which raises the question of the need to 
add this criminal offense to the Criminal Code of BiH.

The LGE also prescribes civil liability for a legal entity and a responsible officer in the legal entity in case of 
their failure to take appropriate measures and to use effective protection mechanisms against gender-based 
discrimination, harassment and sexual harassment (Article 30, paragraph 1, sub-paragraph a). According to 
the LGE, all state and entity-level laws and other relevant regulations should be harmonized with its provisions 
within 6 months at the latest.

11 “Official Gazette of BiH”, Nos. 16/03, 102/09 and 32/10.

10 An unofficial consolidated version of the Law on Prohibition of Discrimination, which includes the provisions of the Law on Prohibition of Discrimination, 

(“Official Gazette of BiH”, 59/09 and 66/16).

2. Legislation Related to Prevention of 
 Gender-based Violence

The relevant legislation in BiH which ensures gender equality and the prevention of gender-based violence con-
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Analyzing the LGE from the perspective of its impact on gender-based violence perpetrated through ICT, it can 
be concluded that the provision of Article 5, which defines the terms “harassment” and “sexual harassment”, 
can be linked to violence against women in the digital environment. In this context, the provisions of Article 6, 
paragraphs 2 and 3, can be considered, especially in terms of defining the elements of gender-based violence.

Recommendation

Article 5 of the LGE should be amended by adding a new paragraph as follows:

“Online sexual harassment” is any form of verbal, non-verbal or other conduct of a sexual nature, with the pur-
pose or effect of violating the dignity of a person or creating an intimidating, hostile, degrading or offensive 
environment, approach or practice, through electronic means of communication;

Paragraph 3, Article 6 should be amended by adding a new sub-paragraph as follows:

- violence in the digital environment

Article 29 of the LGE, which defines the crime of gender-based violence, should be added to the BiH Criminal 
Code.

2.3. Law on the Protection from Domestic Violence

Domestic violence is prohibited by the Law on the Protection from Domestic Violence of the BiH Federation12 
(LPfDV FBiH), the Law on the Protection from Domestic Violence of the Republika Srpska13 (LPfDM RS) and 
the Law on the Protection from Domestic Violence of the Brčko District of BiH14 (LPfDM BD) and is criminal-
ized by the entity-level Criminal Codes and the Criminal Code of the Brčko District of BiH. These laws define 
domestic violence as acts by which a family member causes physical, psychological or sexual pain or suffer-
ing and/or economic harm and as threats causing fear of physical, psychological or sexual violence and/or 
economic harm to another family member (Article 7, paragraph 1 of the LPfDV FBiH; Article 6 of the LPfDV 
RS; and Article 2, paragraph 1, sub-paragraph c) of the LPfDV BD). The acts which are considered domestic 
violence are not uniformly defined in all of the Domestic Violence Laws. 

For example, the LPfDV RS defines the act of “sexual violence”; the LPfDV FBiH defines the act of “sexual 
harassment”, while the LPfDV BD does not define this act at all. The LPfDV RS and the LPfDV BD define that 
acts of violence may be perpetrated against a member of the family or domestic union, while the LPfDV FBiH 
defines it only in relation to a family member. Also, the LPfDV RS contains a provision under which “any other 
act that constitutes violence in the family or domestic union” is also considered as domestic violence (Article 
6, paragraph 2, sub-paragraph p). The LPfDV BD contains a provision under which “other acts of domestic 
violence which do not contain the characteristics of a criminal offence of violence in the family or domestic 
union” are also considered as domestic violence (Article 5, paragraph 1, sub-paragraph l), which raises the 
issue of different definitions of domestic violence in this law and the Criminal Code of BD BiH, and thereby of 
the possibility to prosecute perpetrators of domestic violence.

Furthermore, it is evident from the above analysis that the laws on protection against domestic violence, by 
their definitions of domestic violence, do not include cases of violence perpetrated through information and 
communication technology. However, experience leads to a conclusion that people who live together in a mar-
riage, a cohabiting union or a domestic partnership, often share, on the basis of a relationship of trust, intimate 
photos or videos and other materials which contain personal data, which are sometimes abused after such a 
union or partnership terminates. These are cases of the so-called revenge pornography, when an unhappy or 
abandoned partner distributes pornographic photos or videos showing his/her former partner through various 
social networks or in another way, without his/her partner’s knowledge and consent. Photos or videos may 

have been taken with the prior consent of another person, but, most often, after the end of the relationship, 
their distribution and sharing to other persons take place without the consent of that person, with the aim of 
discrediting or psychologically harming him or her.

Recommendation

1. In order to ensure equal protection from domestic violence, regardless of where the violence occurs, 
 horizontal harmonization of the laws on the prohibition of domestic violence should be carried out, 
 primarily in the definitions of acts considered to constitute domestic violence.

2.  To amend the provisions of the Law on the Protection from Domestic Violence of the Federation of 
 BiH, the Law on the Protection from Domestic Violence of the Republika Srpska and the Law on the 
	 Protection	from	Domestic	Violence	of	the	Brčko	District	of	BiH, which define acts of domestic
 violence by adding the following provisions:

 • Photographing or filming a member of the family or domestic union with the aim of discrediting him or 
 her or belittling his or her personality,

 • Unauthorized release of photos or videos of a member of the family or domestic union through
 information and communication technology i.e. unauthorized sharing of photos or videos of a member 
 of the family or domestic union through social networks, regardless of whether they were taken with or 
 without the consent of a member of the family or domestic union.
 

2.4. Criminal Law Protection from Gender-Based Violence

The most important form of protection against gender-based violence is criminal law protection. The Istanbul 
Convention specifies various forms of gender-based violence and the obligations of the States to criminalize 
them. The complexity of the structure of BiH has led to a situation where gender-based violence is covered by 
the four Criminal Codes: the Criminal Code of BiH (CC BiH); the Criminal Code of the Federation of BiH15 (CC 
FBiH), the Criminal Code of the Republika Srpska16 (CC RS) and the Criminal Code of the Brčko District of BiH17 
(CC BD). These Codes define domestic violence as a criminal offense and establish a number of other crimi-
nal offenses which are defined in a gender-neutral manner, except those offenses which by their nature refer 
only to women as victims. Both entity-level Criminal Codes and the Criminal Code of BD define a hate crime, 
although there are differences in the grounds specified in the definitions. Under Article 2, paragraph 11 of the 
CC FBiH, a hate crime is any crime committed on the grounds of another person’s race, skin color, religion, 
national or ethnic origin, language, disability, sex, sexual orientation or gender identity.18 Such behaviors will 
be taken as an aggravating circumstance unless this law explicitly prescribes a more severe punishment for 
an aggravated form of hate crime.”

It is also important to point out that the gender-based violence provisions in the CC RS differ from the provi-
sions in the CC FBiH and the CC BD as a result of the reform of the legislation in 2017 which brought them 
into line with the provisions of the Istanbul Convention by introducing new offences, such as: female genital 
mutilation, forced marriage, forced sterilization, stalking and sexual harassment. Changes were made also to 
the provisions on mitigation of criminal sentencing, which prohibit mitigation in the sentencing for the criminal 
offenses of rape, sexual intercourse with a person who is helpless, sexual intercourse with a child under the 

12 “Official Gazette of FBiH“, Nos. 20/2013 and 5/2021

13 “Official Gazette of the Republika Srpska“, Nos. 102/2012, 108/2013, 82/2015 and 84/2019

14 “Official Gazette of the Brčko District of BiH“, No. 7/2018

15 Criminal Code of the Federation of Bosnia and Herzegovina (“Official Gazette of the FBiH”, Nos. 36/2003, 21/2004 - corrigendum, 69/2004, 18/2005, 

42/2010, 42/2011, 59/2014, 76/2014, 46/2016 and 75/2017). 

16 Criminal Code of Republika Srpska, (“Official Gazette of the RS”, Nos. 64/2017, 104/2018 – Constitutional Court decision, 15/2021 and 89/2021).

17 Criminal Code of the Brčko District of BiH ((“Official Gazette of the Brčko District of BiH”, No. 19/2020 – consolidated version).

18 Article 2, paragraph 42 of the CC of BD prescribes: “...on the basis of real or perceived ethnic or national origin, language or script, religious beliefs, race, 

skin color, gender, sexual orientation, political or other belief, social origin, social position, age, health status or other characteristics, or because of being 

associated with persons who have any of the aforementioned different characteristics“. In Article 123, paragraph 1, sub-paragraph 21: “Hate crime is an act 

committed in whole or in part on grounds of racial, national or ethnic background, language, religious belief, skin color, sex or sexual orientation, health status 

or gender identity of a person”.
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age of 15 etc. Depriving of a life a member of the family or domestic union who was previously abused etc. is 
established as a separate form of aggravated murder but violence against women in the digital environment 
remains outside the criminal law. Gender-based violence in the CC of BD and the CC FBiH is regulated in a 
similar way. In view of the above, the criminal legislation of FBiH, BD BiH and RS is presented separately.

However, considering the specific form of digital violence against women and girls, often referred to as “re-
venge pornography”, there is a need to establish this act as a criminal offense in the Criminal Codes in Bosnia 
and Herzegovina. Revenge pornography is the distribution - mostly online - of explicit photos or videos of per-
sons without their consent with the aim of humiliating or embarrassing them. Perpetrators are ex-partners or 
the men to whom sexually explicit videos or photos were sent in confidence but also hackers who by hacking 
someone else’s computer or mobile phone come into possession of such photos or videos without the con-
sent of the person concerned, and share them on social networks. However, in addition to the perpetrator and 
the victim, the chain of revenge pornography includes all those individuals who further share such a photo or 
video and post comments on their content, and once a photo or video has reached the digital space, it remains 
there forever. Revenge pornography is an attack on bodily autonomy, on the privacy of every person and their 
right to express their sexuality. Sometimes, the identity of the victim, residence or workplace address etc. are 
provided with the shared content and all this leads to further violence against the victim perpetrated in the form 
of rude comments, offers and the like, which in turn leads to a violation of the dignity of the person concerned.

Such and similar acts must be criminalized and adequate criminal sanctions with a significant general preven-
tive effect introduced, as was done in the Criminal Code of the Republic of Croatia19.

Recommendation

The CC FBiH, CC RS and CC BD should be amended by adding a new criminal offence - abuse of a sexually 
explicit photo or video - as follows: 

1.  Whoever abuses a relationship of trust and without the consent of another person makes available to 
 a third party a photo or image with sexually explicit content that was made with the consent of that
 person for personal use and thus violates the privacy of that person, shall be punished by imprisonment 
 for a term of up to two years.

2.  The sentence from paragraph 1 herein shall be imposed on anyone who creates a new or alters an
 existing sexually explicit photo or video of another person and uses that photo or video as if it was
 authentic and thus violates the privacy of that person.

3.  If the criminal offense referred to in paragraphs 1 and 2 of this Article was perpetrated through a
 computer system or network or in another way which made it possible for a photograph or video to 
 become available to a larger number of persons, the perpetrator shall be punished by imprisonment for 
 a term between 6 months and 4 years.

4.  Photographs and videos and means used to commit the criminal offense referred to in this Article shall 
 be confiscated.

2.4.1.	 Criminal	Legislation	of	the	BiH	Federation	and	the	Brčko	District	of	BiH

The criminal offences of gender-based violence exist in various groups of crimes. In CC FBiH and CC BD, these 
are, for example, the following criminal offences: unlawful termination of pregnancy (Article 171, paragraph 2 
of the CC FBiH and Article 168, paragraph 2 of the CC BD); the more serious form of the offence of inflicting a 
serious bodily injury - Article 172, paragraph 2 of the CC FBiH and Article 169, paragraph 2 of the CC BD) and 
the offence of inflicting a light bodily injury - Article 173, paragraph 2 of the CC FBiH and Article 170, paragraph 
2 of the CC BD).

In case of the criminal offense punishable under Articles 172 and 173 of the CC FBiH and Articles 169 and 
170 of the CC BD, the qualifying circumstance is the fact that the offense was perpetrated against a spouse 
or a person with whom the perpetrator lives in a domestic partnership or the parent of a child with whom the 
perpetrator does not live in a domestic partnership, which is in accordance with the provisions of the Istanbul 
Convention. Health in terms of this provision should be understood to mean physical and psychological health, 
and in this context, we can relate these offences to violence in the digital environment which quite often leads 
to a violation of the psychological integrity of the person who is the object of digital violence, that is, to signif-
icant psychological problems, anxiety, insomnia, restlessness, etc.

Acts of gender-based violence include all offences from the group of crimes against sexual freedom and mo-
rality (Chapter XIX) because the passive subject of these offences is usually a woman or a girl. However, we 
will not present them in detail here because they are not directly related to the subject matter of the research 
- digital violence against women and girls. However, it should be pointed out that these offences are not har-
monized with the provisions of the Istanbul Convention. In addition, the CC FBiH and the CC BD do not contain 
a number of criminal offenses listed in the Istanbul Convention. These are: female genital mutilation, forced 
marriage, forced sterilization, stalking and sexual harassment. This is why, it is necessary to harmonize the 
provisions of the CC FBiH and the CC BD with the Istanbul Convention.

In the context of sexual violence in the digital environment, the relevant criminal offense is the one punishable 
under Article 189 of CC FBiH and Article 186 of CC BD - Unauthorized optical recording - and Article 186 of CC 
FBiH and Article 183 of CC BD - Violation of privacy of letters or other mail. We believe that this offence, espe-
cially its form mentioned in paragraph (2) could extend to situations in which the content of someone else’s 
letter or other mail refers to photos, recordings or videos depicting intimate parts of another person’s body or 
another person in an intimate relationship.

Recommendation

1. The basic form of the criminal offense from Article 189 of the CC FBiH and Article 186 of the CC BD 
 - Unauthorized optical recording - should be redrafted in paragraph 1 to provide for punishment for 
 every unauthorized recording that violates or jeopardizes the privacy of another person, regardless of 
 where it was made, and not only if such a recording was made “on the person’s premises”. In this 
 sense, the basic form of the offence in paragraph 1 could read as follows: “Whoever makes a photo-
 graph, film, video or other recording of another person without authorization and thereby interferes 
 with his/her personal life or whoever hands such a recording to a third party or shows him or her such 
 a recording or enables him or her to familiarize themselves with the content thereof in some other way 
 shall be punished by a fine or imprisonment for a term of up to three years”.

2. To introduce a criminal offense of unauthorized publication and presentation of other people’s texts, 
 portraits and recordings (such an offense exists in the Criminal Code of Serbia, Article 145 -
 Unauthorized publication and presentation of other people’s texts, portraits and recordings). The
 offence could be defined as follows:

 Unauthorized publication and presentation of other people’s texts, portraits and recordings

 (1) Whoever publishes or presents a text, portrait, photograph, video, film or phonogram of a personal 
 nature without the consent of the person who made the text or to whom the text refers, i.e. without the 
 consent of the person shown in the portrait, photograph, video or film or whose voice is recorded on a 
 phonogram, or without the consent of another person whose consent is required by law, and thus inter-
 feres with the personal life of that person, shall be punished by imprisonment for a term of up to two 
 years.

 (2) If the offence referred to in paragraph 1 of this Article is committed against a member of the family 
 or domestic union or against another person with the intention of causing harm to that person’s reputa-
 tion, the perpetrator shall be punished by imprisonment for a term between 6 months and three years.

 (3) If the offence referred to in paragraphs 1 and 2 of this Article is committed by an official whilež  
 performing his duties, he shall be punished by imprisonment for a term between 1 and 5 years.

19 Article 144a criminalizes abuse of a sexually explicit video.
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The Criminal Code of the RS also prescribes the criminal offense of violation of privacy of letters or other mail 
(Article 153). If the content of the letter or other mail, which was obtained in the manner as described in para-
graph 1 of this Article, refers to photographs or recordings of another person with sexual content and is shared 
without authorization over the internet, it could be treated as the above offence.

Further, the CC RS also defines the criminal offense of unauthorized photography (Article 156). This criminal-
ization refers to the sharing of photos or recordings made without authorization, that is, photos and recordings 
made without the consent of the person to whom they refer. However, in practice, there are more frequent 
cases of sharing photos or recordings made by another person or photos and recordings that were made with 
the consent of the person to whom they refer, but are further distributed to third parties without their consent.

Recommendation 

The CC RS should be amended by adding the following offence:

“Unauthorized publication and presentation of other people’s texts, portraits and recordings

1.  Whoever publishes or presents a text, portrait, photograph, recording, film or phonogram of a personal 
 nature without the consent of the person who made the text or to whom the text refers, i.e. without the 
 consent of the person depicted in the portrait, photograph, video or film or whose voice is recorded on a 
 phonogram, or without the consent of another person whose consent is required by law, and thus inter-
 feres with the personal life of that person, shall be punished by imprisonment for a term of up to two 
 years.

2. If the offence referred to in paragraph 1 of this Article is committed against a member of the family or 
 domestic union or against another person with the intention of causing harm to that person’s reputation, 
 the perpetrator shall be punished by imprisonment for a term between 6 months and three years.

3. If the offence referred to in paragraphs 1 and 2 of this Article is committed by an officer while performing 
 his duties, he shall be punished by imprisonment for a term between 1 and 5 years.”

The criminal offence of domestic violence in the family or domestic union is punishable under the provisions 
of Article 190 of the CC RS. 

Recommendation

Izvršiti	dopunu	člana	190	KZ	RS	na način da se kao poseban oblik ovog djela propiše radnja: „neovlašteno 
objavljivanje ili dijeljenje  fotografija i snimaka koji se odnose na intimni život člana porodice ili porodične zajed-
nice putem informaciono komunikacione tehnologije,  bez obzira na činjenicu da je učinilac u posjed snimaka ili 
fotografija došao sa ili bez pristanka žrtve“.

2.5.  Legislation Governing Information and Communication Technology  

The Council of Europe Convention on Cybercrime is the first international agreement, i.e. legal act, which reg-
ulates the substantive, procedural and international legal framework of criminal offenses committed through 
computers, computer networks or by using the internet and other computer networks of an international or 
local character.

The criminal offences established by the Convention are: 1. unauthorized (illegal) access, 2. unauthorized 
(illegal) interception, 3. data interference, 4. system interference, 5. misuse of a device, 6. computer-related 
forgery, 7. computer-related fraud, 8. offenses related to child pornography and 9. offenses related to infringe-
ments of copyright and related rights.

CC FBiH (Article 222) and CC BD (Article 218) define the crime of domestic violence in the same way.20

Recommendation

Article 222 of the FBiH CC and Article 218 of the BD CC should establish a special form of domestic violence: 
“Unauthorized publication or sharing of photographs and recordings related to the intimate life of a member of 
the family or domestic union through information and communication technology, regardless of whether the 
perpetrator came into possession of recordings or photographs with or without the consent of the victim”.

2.4.2.  Criminal legislation of the Republika Srpska

The criminal offense of sexual harassment is punishable under the CC RS (Article 170): the person who sexu-
ally harasses another person who is in a relationship of subordination to or dependency on him or who is par-
ticularly vulnerable due to age, illness, disability, addiction, pregnancy, severe physical or mental impairments, 
shall be punished by imprisonment for a term of up to two years. The law also defines that sexual harassment 
is any verbal, non-verbal or physical unwanted behavior of a sexual nature aimed at causing harm to the dig-
nity of a person in the sphere of sexual life, which causes fear or creates a hostile, humiliating or offensive 
environment. Since violence against women in the digital environment often contains the characteristics of 
sexual harassment, the criminal offense from Article 170 of the Criminal Code of the RS should be amended 
by introducing a more severe form of the offense that would exist if sexual harassment is perpetrated through 
information and communication technology.

Recommendation 

Article 170 of the CC RS should be amended by adding the criminal offence as follows: 

1.  KWhoever sexually harasses another person who is in a relationship of subordination to or dependen-
 cy on him or who is particularly vulnerable due to age, illness, disability, addiction, pregnancy, severe 
 physical or mental disability, shall be punished by imprisonment for a term of up to two years.
2.  If sexual harassment is perpetrated through information and communication technology, the perpetra-
 tor shall be punished by imprisonment for a term between 6 months and three years.
3.  Sexual harassment is any verbal, non-verbal or physical unwanted behavior of a sexual nature with 
 the purpose of violating the dignity of a person in the sphere of sexual life, and which causes fear or 
 creates a hostile, humiliating or offensive environment.

20 Domestic violence

(1) Whoever by violence, insolent or arrogant behaviour violates peace, physical integrity or mental health of a member of his family, shall be punished by a fine 

or imprisonment for a term not exceeding one year. 

(2) Whoever perpetrates the criminal offence referred to in paragraph 1 of this Article against a member of his household, shall be punished by a fine or impris-

onment for a term not exceeding three years. 

(3) If in the course of the perpetration of criminal offence referred to in paragraphs 1 and 2 of this Article, a weapon, dangerous object or other instrument suitable 

to inflict grave bodily injury or impair health has been used, the perpetrator shall be punished by imprisonment for a term between three months and three years. 

(4) If, by the criminal offence referred to in paragraph 1 through 3 of this Article, a serious bodily injury was inflicted on a family member or his health is severely 

impaired; or if the criminal offence referred in paragraph 1 through 3 of this Article is perpetrated against a child or juvenile, the perpetrator shall be punished by 

imprisonment for a term between one and five years. 

 (5) If, by the criminal offence referred to in paragraphs 1 through 4 of this Article, a death of a family member is caused, the perpetrator shall be punished by 

imprisonment for a term between two and fifteen years.

(6) Whoever deprives of a life a family member whom he has been previously abusing, shall be punished by imprisonment for a term of no less than ten years 

or by long‐term imprisonment. 
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Section 2 of Title II, when it comes to the procedural provisions, prescribes: 1. expedited preservation of stored 
computer data, 2. expedited preservation and partial disclosure of traffic data, 3. production order, 4. search 
and seizure of stored computer data, 5. real-time collection of traffic data, 6. interception of content data.

The criminal offenses defined in the Council of Europe Cybercrime Convention represent the minimum regu-
lation and prescription of the criminal law norms in domestic legislation of the countries which have ratified 
the Convention.

The Convention defines in Chapter 1 such terms as computer system, computer data, service provider, traffic 
data, etc. which are transposed to a significant extent into domestic legislation.

With its decision to ratify the 2006 Convention on Cybercrime, Bosnia and Herzegovina undertook to adopt the 
concepts relating to computer-related crime, established by the Convention, to harmonize its substantive and 
procedural criminal law and to establish international cooperation in combating computer-related crime. By 
ratifying the 2006 Additional Protocol to the Convention on Cybercrime concerning the criminalization of acts 
of a racist and xenophobic nature committed through computer systems, BiH committed itself to criminalizing 
the acts of a racist and xenophobic nature, perpetrated through computer systems, which were not covered by 
the previously adopted Convention.

The CC BiH does not define the terms relevant for computer-related crime. It does not define cybercrime, i.e. 
computer-related crime, except that such terms as computer program and the like are used in legal descrip-
tions of some criminal offences (see, for example, the criminal offense of unauthorized use of copyright, 
Article 243, paragraph 3).

The CC FBiH and CC BD21  criminalize the offenses within computer-related crime - criminal offenses against 
electronic data processing systems. Criminal prosecution is conducted ex officio. These Codes do not provide 
definitions of the terms relevant for computer-related crime.

Regarding violence against women in the digital environment, unauthorized access to a protected system and 
network of electronic data processing is criminalized in Article 397 of the CC FBiH and Article 391 of the CC BD. 
We believe that this offence could cover cases where someone gains an unauthorize access to someone else’s 
profile on a social network without authorization and takes intimate photos or recordings and later shares 
them over the internet.

The CC RS only partially defines the meaning of the terms relevant for computer-related crime. Under Article 
123, paragraph 18, “a movable object is also any produced or collected energy for providing light, heat or move-
ment, a telephone impulse as well as registered data that is the result of electronic data processing (computer 
data or program).”

The law establishes criminal offenses of computer-related crime in Chapter XXXII under the title “Criminal 
Offenses against Security of Computer Data” (Articles 407 - 413). Within this group of criminal acts, the act 
punishable under Article 411 - unauthorized access to a protected computer, computer network, telecommuni-
cations network and electronic data processing - is relevant for violence against women in the digital environ-
ment.

Recommendation

It is necessary to harmonize the Criminal Codes in BiH with the Convention on Cybercrime and its Protocol.

2.6.  The Criminal Procedure Code of Bosnia and Herzegovina  

The Criminal Procedure Code of Bosnia and Herzegovina (CPC) provides in Article 20, sub-paragraphs u) and 
v), definitions of the terms “computer system” and “computer data”, under which “computer system” is any 
device or a group of mutually connected or linked devices, one or more of which are automatically processing 
data on the basis of a program, and “computer data” denotes any presentation of facts, information or con-
cepts in a form suitable for processing in a computer system, including any program that is able to cause the 
computer system to execute certain function.

The Criminal Procedure Code of the BiH Federation (CPC FBiH), the Criminal Procedure Code of the Brčko 
District of BiH (CPC BD) and the Criminal Procedure Code of the Republika Srpska (CPC RS) also provide the 
same definitions of these terms.

2.7.  Law on Communications of Bosnia and Herzegovina

The 2003 Law on Communications of Bosnia and Herzegovina governs the area of communications in BiH 
and establishes and regulates the work of the Regulatory Communications Agency of Bosnia and Herzegovina 
(CRA) in accordance with the Constitution of Bosnia and Herzegovina, which provides for the establishment 
and functioning of common and international means of communication. The Ministry of Communications 
and Transport of BiH and the Communications Regulatory Agency (CRA) play a significant role in regulating 
the system of providing communication and telecommunication services in BiH and thereby also in providing 
certain cybercrime prevention.22

Regarding the criminal law protection against various forms of violence perpetrated through modern technol-
ogies, i.e. through ICT in criminal legislation in Bosnia and Herzegovina, it is worth mentioning the Council of 
Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (also known 
as the Lanzarote Convention), which was signed and ratified by BiH and almost completely implemented in 
the Republika Srpska legal system through the provisions of Chapter XV - Criminal offences of sexual abuse 
and exploitation of children - and the adoption of the Law on a Special Registry of Persons Convicted of Crim-
inal Offences of Sexual Abuse and Exploitation of Children, which establishes the so-called “registry of pedo-
philes”. This refers primarily to the protection of children from sexual exploitation and abuse, and it is related to 
the subject matter of the analysis as the analysis focuses on “digital violence against women and girls”. Bear-
ing in mind the fact that a child as a victim of a criminal offense is defined in the RS Criminal Code as a person 
under 18 years of age, we believe that it is necessary to include this part of the legal norms in this analysis.

The criminal offence of abuse of a child for pornography falls under the group of crimes in Chapter XV (Arti-
cle 176). Under this Article, “whoever without authorization records, produces, offers, makes available, distrib-
utes, disseminates, imports, exports, obtains for himself or for another, sells, gives, shows or possesses child 
pornography or knowingly accesses it through a computer network“ shall be punished.23 Under the definition 
of the criminal offence of introducing children to pornography, „Whoever sells, gives, shows or publicly pres-
ents, through a computer network or other forms of communication or otherwise makes accessible to the child 
below the age of 15 texts, images, audio-visual material or other pornographic content or shows him or her a 
pornographic performance, shall be punished by imprisonment for a term between six months and three years” 
(Article 177, paragraph 1).

22 The Ministry of Communications and Transport of Bosnia and Herzegovina carries out activities related to the drafting and proposing of legal regulations 

in the field of communications and telecommunications, monitoring the implementation of the laws and other regulations, activities related to international 

cooperation, etc. The CRA, on the other hand, as an operationally independent and non-profit institution with the status of a legal entity under the laws of BiH, 

performs its duties in accordance with the objectives and regulatory principles such as regulation of broadcasting and public telecommunication networks 

and services, including the issuance of licenses, pricing, interconnection and defining the basic conditions for securing shared and international means of 

communication, etc.

23 Under Article 176, paragraph 3, the criminal offense of “Exploiting Children for Pornographic Performances”: “The prison sentence from paragraph 1 of 

this Article shall be imposed on anyone who watches a pornographic performance live or through means of communication if he or she knew or should have 

known that a child participates in such a performance”.

21 Chapter XXXII of the CC FBiH and CC of BD BiH: “Criminal Offences Against Electronic Data Processing System” Articles 393−398 and Chapter XXXII of 

the CC BD BiH: entitled “Criminal Offences Against Electronic Data Processing System, Articles 387−392.
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The criminal offense of using a computer network or communication by other technical means to commit 
crimes of sexual abuse or exploitation of a child, Article 178, reads as follows:

1.  “Whoever arranges a meeting with a child above the age of fifteen, using a computer network or
 communication by other technical means, for the purpose of having a sexual intercourse or
 equivalent sexual acts or producing pornographic material or other forms of sexual exploitation, and 
 appears at the agreed place for the purpose of meeting the child, shall be punished by imprisonment 
 for a term between one and five years.

2.  If the offense referred to in paragraph 1 of this Article was committed against a child under the age of 
 fifteen, the perpetrator shall be punished by imprisonment for a term between two and eight years.”

The CC FBiH and CC BD do not contain the above provisions.

Recommendation

To harmonize the CC FBiH and CC BD with the Council of Europe Convention for the Protection of Children 
against Sexual Exploitation and Sexual Abuse (Lanzarote Convention). 

2.8.  Personal Data Protection Legislation 

The issue of personal data protection in BiH is governed by the Personal Data Protection Law (PDPL)24. Ac-
cording to the PDPL, personal data includes any information related to an individual who is identified or iden-
tifiable, while special categories of data are considered to be all the personal data that reveals, among other 
things, racial origin, national or ethnic origin, political opinion or party affiliation, or trade union membership, 
religious, philosophical or other convictions, health condition, genetic code and sex life. The consent of the 
data owner is required for the processing of personal data. It implies any specific and conscious indication 
of the data owner’s freely expressed desire by which the data owner gives his consent for their personal data 
to be processed (Article 3). The issue of responsibility for the processing of personal data is primarily related 
to the public authorities, which raises the issue of relevance of the PDPL if personal data is processed by an 
individual through ICT. The space used by ICT is considered a public space or public good, which imposes an 
obligation on the authorities to ensure that the use of this space is legal and that it may not be abused in a way 
that causes harm to other persons. This is especially important if acts are committed through social networks. 
A failure to provide adequate legal regulation of this area and specify punishments for ICT- facilitated violence 
represents a serious violation of human rights.

Recommendation

Article 3 of the PDPL should be amended by adding that also a photograph or a video of a person showing inti-
mate body parts shall be considered personal data.

The Table below lists changes to the legal texts that could sanction violence against women in the digital 
environment. No changes are proposed for the secondary legislation because it will be drafted on the basis of 
primary legislation, that is, after the primary legislation is amended.

24 “Official Gazette of BiH”, Nos. 49/2006, 76/2011 and 89/2011 – corrigendum.

Activity Plan for Harmonization of Legislation With International Obligations in the
Area of Prevention of Gender-based Violence Through Information and Communication 
Technology in BiH

Law on Prohibition 
of Discrimination25

Gender Equality 
Law
  

Law on the 
Protection from 
Domestic Violence 
in FBiH26

Law on the 
Protection from 
Domestic Violence 
of BD BiH27

 Amend Article 4 (other forms of discrimination), by 
adding, among other things, the following: 
“’Online sexual harassment’ is any form of verbal, 
non-verbal or other conduct of a sexual nature, with 
the purpose or effect of violating the dignity of a per-
son or creating an intimidating, hostile, degrading or 
offensive environment, approach or practice, through 
electronic means of communication”.

To amend Article 5 by adding the following:
“’Online sexual harassment’ is any form of verbal, 
non-verbal or other conduct of a sexual nature, with 
the purpose or effect of violating the dignity of a per-
son or creating an intimidating, hostile, degrading or 
offensive environment, approach or practice, through 
electronic means of communication”.
To amend paragraph 3, Article 6, by adding a new 
sub-paragraph as follows:
- violence in the digital environment

To amend Article 7 by adding the following acts of 
domestic violence:
- unauthorized photographing or filming of a member 
of the family or domestic union with the purpose of 
discrediting him or her or belittling his or her person-
ality,
- unauthorized publication of photos or recordings of a 
member of the family or domestic union through infor-
mation and communication technology i.e. unautho-
rized sharing of photos or recordings of a member of 
the family or domestic union through social networks, 
regardless of whether they were taken with or without 
the consent of a member of the family or domestic 
union.

To amend Article 5 by adding the following acts of 
domestic violence:
- unauthorized photographing or filming of a member 
of the family or domestic union with the aim of dis-
crediting him or her or belittling his or her personality,
- unauthorized publication of photos or recordings of a 
member of the family or domestic union through infor-
mation and communication technology i.e. unautho-
rized sharing of photos or recordings of a member of 
the family or domestic union through social networks, 
regardless of whether they were taken with or without 
the consent of a member of the family or domestic 
union.

Name of the law Change the existing provisionAdd a new provision

25 Harmonization with the CEDAW.

26 Harmonization with the Istanbul Convention.

27 Harmonization with the Istanbul Convention.
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Law on the 
Protection from 
Domestic Violence 
of the RS28

Criminal Code of 
the Federation of 
Bosnia and Herze-
govina29

To add new criminal offences:
Unauthorized publication and presentation of other 
people’s texts, portraits and recordings
(1) Whoever publishes or presents a text, portrait, pho-
tograph, video, film or phonogram of a personal nature 
without the consent of the person who made the text 
or to whom the text refers, i.e. without the consent of 
the person shown in the portrait, photograph, video or 
film or whose voice is recorded on a phonogram, or 
without the consent of another person whose consent 
is required by law, and thus interferes with the personal 
life of that person, shall be punished by imprisonment 
for a term of up to two years;
(2) If the offence referred to in paragraph 1 of this 
Article is committed against a member of the family 
or domestic union or against another person with the 
intention of causing harm to that person’s reputation, 
the perpetrator shall be punished by imprisonment for 
a term between 6 months and three years;
(3) If the offence referred to in paragraphs 1 and 2 of 
this Article is committed by an officer while performing 
his duties, he shall be punished by imprisonment for a 
term between 1 and 5 years.

Abuse of sexually explicit photos and videos: 
(5) Whoever abuses a relationship of trust and without 
the consent of another person makes available to a 
third party a photo or recording with sexually explicit 
content that was made with the consent of that person 
for personal use and thus violates the privacy of that 
person, shall be punished by imprisonment for a term 
of up to two years,
(6) The punishment from paragraph 1 of this Article 
shall be imposed on anyone who creates a new or 
alters an existing sexually explicit photo or recording 
of another person and uses that photo or recording as 
if it was authentic and thus violates the privacy of that 
person.

To amend Article 6 by adding the following in para-
graph 2:
- unauthorized photographing or filming of a member 
of the family or domestic union with the aim of dis-
crediting him or her or belittling his or her personality,
- unauthorized publication of photos or recordings of 
a member of the family or domestic union through 
information and communication technology i.e. unau-
thorized sharing of photos or videos of a member of 
the family or domestic union through social networks, 
regardless of whether they were taken with or without 
the consent of a member of the family or domestic 
union. 

To amend Article 189, paragraph 1, by adding: 
“Whoever makes a photograph, film, video or other 
recording of another person without authorization and 
thereby interferes with his/her personal life or whoever 
hands such a recording to a third party or shows him 
or her such a recording or enables him or her to fa-
miliarize themselves with the content thereof in some 
other way shall be punished by a fine or imprisonment 
for a term of up to three years”.
To add a new form of criminal offence under Article 
222. Domestic violence:
“Whoever publishes or shares without authorization a 
photo or recording of an intimate life of a member of 
the family or domestic union through information and 
communication technology regardless of whether he 
or she came into possession of the recording or photo 
with or without the victim’s consent, shall be punished 
by imprisonment for a term of up to two years.”

28 Harmonization with the Istanbul Convention.

29 Harmonization with the Istanbul Convention.

30  Harmonization with the Istanbul Convention.

Criminal Code of 
BD BiH30

(7) If the criminal offense referred to in paragraphs 1 
and 2 of this Article was committed through a com-
puter system or network or in another way that made 
it possible for a photograph or recording to become 
available to a larger number of persons, the perpetrator 
shall be punished by imprisonment for a term between 
6 months and 4 years.
(8) Photographs and recording and the means used to 
commit the criminal offense referred to in this Article 
shall be confiscated.

To add new criminal offences
Unauthorized publication and presentation of other 
people’s texts, portraits and recordings

 (1) Whoever publishes or presents a text, portrait, pho-
tograph, video, film or phonogram of a personal nature 
without the consent of the person who made the text 
or to whom the text refers, i.e. without the consent of 
the person shown in the portrait, photograph, video or 
film or whose voice is recorded on a phonogram, or 
without the consent of another person whose consent 
is required by law, and thus interferes with the personal 
life of that person, shall be punished by imprisonment 
for a term of up to two years
(2) If the offence referred to in paragraph 1 of this 
Article is committed against a member of the family 
or domestic union or against another person with the 
intention of causing harm to that person’s reputation, 
the perpetrator shall be punished by imprisonment for 
a term between 6 months and three years
(3) If the offence referred to in paragraphs 1 and 2 of 
this Article is committed by an officer while performing 
his duties, he shall be punished by imprisonment for a 
term between 1 and 5 years.

Abuse of sexually explicit photos and recordings:
“(1) Whoever abuses a relationship of trust and with-
out the consent of another person makes available to 
a third party a photo or recording of sexually explicit 
content that was made with the consent of that person 
for personal use and thus violates the privacy of that 
person, shall be punished by imprisonment for a term 
of up to two years.
(2) The punishment from paragraph 1 of this Article 
shall be imposed on anyone who creates a new or 
alters an existing sexually explicit photo or recording 
of another person and uses that photo or recording as 
if it was authentic and thus violates the privacy of that 
person.
(3) If the criminal offense referred to in paragraphs 1 
and 2 of this Article was committed through a com-
puter system or network or in another way that made 
it possible for a photograph or recording to become 
available to a larger number of persons, the perpetrator 
shall be punished by imprisonment for a term between 
6 months and 4 years.

To	amend	the	predicate	office	from	Article	186.	Un-
authorized optical recording by adding the following:
“Whoever makes a photograph, film, video or other 
recording of another person without authorization and 
thereby interferes with his/her personal life or whoever 
hands such a recording to a third party or shows him 
or her such a recording or enables him or her to fa-
miliarize themselves with the content thereof in some 
other way shall be punished by a fine or imprisonment 
for a term of up to three years.”

To amend the criminal offence of domestic violence 
in Article 218 by adding a new form of the offence:
“Whoever publishes or shares a photograph or video of 
an intimate life of a member of the family or domes-
tic union through information and communication 
technology, regardless of whether he or she came into 
possession of the video or recording with or without 
the victim’s consent shall be punished by imprison-
ment for a term of up to two years”.

Name of the law Name of the lawChange the existing provision Change the existing provisionAdd a new provision Add a new provision



24 25

(4) Photographs and recordings and the means used 
to commit the criminal offense referred to in this Arti-
cle shall be confiscated.

To add new criminal offences
Unauthorized publication and presentation of other 
people’s texts, portraits and recordings
 (1) Whoever publishes or presents a text, portrait, pho-
tograph, video, film or phonogram of a personal nature 
without the consent of the person who made the text 
or to whom the text refers, i.e. without the consent of 
the person shown in the portrait, photograph, video or 
film or whose voice is recorded on a phonogram, or 
without the consent of another person whose consent 
is required by law, and thus interferes with the personal 
life of that person, shall be punished by imprisonment 
for a term of up to two years.
(2)If the offence referred to in paragraph 1 of this 
Article is committed against a member of the family 
or domestic union or against another person with the 
intention of causing harm to that person’s reputation, 
the perpetrator shall be punished by imprisonment for 
a term between 6 months and three years.
(3)If the offence referred to in paragraphs 1 and 2 of 
this Article is committed by an officer while performing 
his duties, he shall be punished by imprisonment for a 
term between 1 and 5 years.” 
Abuse of a sexually explicit photo or video:
“(1) Whoever abuses a relationship of trust and with-
out the consent of another person makes available to 
a third party a photo or recording of sexually explicit 
content that was made with the consent of that person 
for personal use and thus violates the privacy of that 
person, shall be punished by imprisonment for a term 
of up to two years.
(2) the sentence from paragraph 1 of this Article shall 
be imposed on anyone who creates a new or alters an 
existing sexually explicit photo or recording of another 
person and uses that photo or recording as it was 
authentic and thus violates the privacy of that person.
(3) If the criminal offense referred to in paragraphs 1 
and 2 of this Article was committed through a com-
puter system or network or in another way that made 
it possible for a photograph or recording to become 
available to a larger number of persons, the perpetrator 
shall be punished by imprisonment for a term between 
6 months and 4 years.
(4) Photographs and recordings and the means used 
to commit the criminal offense referred to in this Arti-
cle shall be confiscated.

To amend Article 170 by adding a new form of the 
criminal offence of sexual harassment: 
(2) If sexual harassment is committed through infor-
mation and communication technology, the perpetrator 
shall be punished by imprisonment for a term between 
6 months and three years.

To add a new form of the criminal offence of violence 
in the family or domestic union in Article 190: 
Whoever publishes or shares without authorization 
a photo or recording related to the intimate life of a 
member of the family or domestic union through infor-
mation and communication technology, regardless of 
whether the perpetrator came into possession of the 
video or recording with or without the consent of the 
victim shall be punished by imprisonment for a term of 
up to 2 years”. 

To add to Article 3 that a photo or recording of the 
person revealing intimate body parts shall also be 
considered as personal data.

Criminal Code of 
the RS31

Law on Personal 
Data Protection

The Republic of North
Macedonia

1. Implementation of International
 Obligations

Gender-based violence against women and the crime perpetrated through ICT are the issues recognized and 
regulated by international agreements which the Republic of North Macedonia (Macedonia) ratified over the 
past several decades, including the United Nations Convention on the Elimination of All Forms of Discrimina-
tion against Women with all additional comments and recommendations32; the Council of Europe Convention 
on the Protection of Children Against Sexual Exploitation and Sexual Abuse33; the Council of Europe Con-
vention on Preventing and Combating Violence Against Women and Domestic Violence34; and the Council of 
Europe Convention on Cybercrime.

2. Legislation Related to Prevention of 
 Gender-based Violence

The documents adopted at the international and regional levels, especially the Istanbul Convention, undoubt-
edly influenced the national system for the protection of human rights of women and marginalized commu-
nities in Macedonia. Starting from the fact that violence against women is a manifestation of the historically 
unequal distribution of power between women and men, which leads to discrimination against women by men, 
it is important to gain insights into the legal framework for preventing and protecting against discrimination, 
which includes:

1.  Law on Preventing and Protecting against Discrimination, from 2020
2.  Law on Equal Opportunities for Women and Men, from 2012
3.  Law on Preventing and Protecting from Violence against Women and Domestic Violence, from 2021
4.  The Criminal Code, from 1996, including all amendments
5.  Personal Data Protection Law, from 2020
6.  Law on Free Access to Information of Public Importance, from 2019.

Based on the analysis and in relation to the previously identified obligations arising under international law, 
recommendations were drawn to improve the legal framework and harmonize it with international standards 
for the protection of women and girls from gender-based violence in the digital environment.

32 The state ratified the Convention and its Optional Protocol in 1994.

33 Macedonia ratified the Council of Europe Convention on the Protection of Children Against Sexual Exploitation and Seual Abuse in 2010 and has been 

obliged to implement the Convention as from 2012. 

34 Macedonia was among the first countries to sign the Istanbul Convention, while in December 2017 the Parliament of the Republic of North Macedonia ad-

opted the Law on Ratification of the Convention on Preventing and Combating Violence Against Women and Domestic Violence. The instrument of ratification 

was submitted on March 23, 2018, and the Convention entered into force on July 1, 2018.
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31  Harmonization with the Istanbul Convention.
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2.1.  Law on the Protection against Discrimination

The basic principle on which the Law on Preventing and Protecting against Discrimination (LPPD) is based on 
the principle of equality. This Law contains an extensive list of prohibited grounds for discrimination, such as: 
race, color, origin, national or ethnic origin, sex, gender, sexual orientation, gender identity, belonging to a mar-
ginalized group, language, nationality, social origin, education, religion or religious conviction, political opinion, 
other opinion, disability, age, family or marital status, property status, state of health, personal property and 
social status or any other ground (Article 5, LPPD).

The LPPD is one of the few documents that recognizes belonging to a marginalized group as a basis for pro-
tection against discrimination. In order to facilitate the application of this provision, the legislator defines a 
marginalized group as a “group of individuals who share a specific position in society, who are subject to preju-
dices, who have special characteristics that make them susceptible to discrimination and/or violence and who 
have less opportunities to exercise and protect their rights and freedoms”. The persons who are more likely to 
be discriminated against on various grounds may be considered protected on this ground. The Law on Prevent-
ing and Protecting from Violence against Women and Domestic Violence recognizes certain groups of women 
vulnerable to violence, which should be taken into account in the context of prevention of discrimination and 
violence in the digital environment. In this regard, it is important to point out that the LPPD defines intersection-
al discrimination as a more severe form, defining it as discrimination on two or more discriminatory grounds 
which are simultaneous and inextricably linked (Articles 4 and 13 of the LPPD). The LPPD recognizes direct 
and indirect discrimination, calling for discrimination, incitement to discrimination promotion of discrimina-
tion, harassment, sexual harassment, victimization and segregation as special forms of discrimination. Ha-
rassment is defined as any form of unwanted treatment of a person or a group of persons in a discriminatory 
manner, with the purpose or effect of violating the dignity of a person or creating a threatening, hostile, humil-
iating or intimidating environment, approach or practice (Article 10, paragraph 1, LPPD). A separate paragraph 
defines sexual harassment as a form of unwanted verbal, non-verbal or physical behavior of a sexual nature, 
with the purpose or effect of violating the dignity of a person or creating a threatening, hostile, humiliating or 
intimidating environment, approach or practice (Article 10, paragraph 2).

The LPPD does not specifically recognize the internet as a space where discrimination can occur, although 
the list of potential spaces includes public information and the media, and there is also an open list of other 
spaces where discrimination in the digital sphere can occur (Article 3, paragraphs 6 and 10, LPPD).

In accordance with the LPPD, the Commission for Preventing and Protecting against Discrimination was es-
tablished as an independent and professional body comprising seven members who examine citizens’ griev-
ances seeking protection against discrimination and harassment on all grounds and in all spaces, including 
online sexual harassment. In addition to the Commission for Preventing and Protecting against Discrimination, 
victims of discrimination can seek protection and compensation for the damage they suffered in court.

2.2.  Law on Equal Opportunities for Women and Men

The main goal of the Law on Equal Opportunities for Women and Men, adopted in 2012, (LEOWM) is to achieve 
gender equality and mainstream gender perspective in policies. The LEOWM defines equal treatment and 
elimination of direct and indirect gender-based discrimination. There is no recognition of the multiple mean-
ings and scope of gender, including the structural and political intersectionality of gender with other axes of 
social division and inequalities, which results in a limited understanding of the concept of gender equality and 
its reduction to a person’s biological sex. Accordingly, this understanding is also reflected in concrete poli-
cies, activities, measures and mechanisms for the protection against discrimination and promotion of gender 
equality, which is also evident from the fact that the LEOWM completely excludes from protection women of 
homosexual or bisexual orientation and transgender women, that is, people.

The LEOWM provides definitions of the terms used in the law, especially the definitions of discrimination and 
different manifestations of discrimination (Article 4). The law prohibits gender-based discrimination, harass-
ment and sexual harassment in the public and private sectors and in all spheres of life (Article 3, paragraph 3). 
Gender-based harassment is defined by the LEOWM as unwanted behavior related to a person’s sex, with the 
purpose or effect of violating a person’s dignity and creating a frightening, hostile, humiliating, and offensive 
environment (Article 4, paragraph 6). Gender-based sexual harassment is defined as any form of unwanted ver-
bal, non-verbal or physical behavior of a sexual nature, with the purpose or effect of violating a person’s dignity, 
especially when it creates a frightening, hostile, humiliating or offensive atmosphere (Article 4, paragraph 7).

The LEOWM is one of the few laws that recognizes ICT as a potential space where inequality between women 
and men can be perpetuated, resulting in discrimination and violence against women and girls in the digital 
sphere. Accordingly, the LEOWM proposes the basic measures to achieve the principle of equal opportunities 
for women and men by introducing normative measures in the IT sector. During the preparation of this study, 
a working group was formed at the Ministry of Labor and Social Affairs, which is responsible for drafting a 
Gender Equality Law, which should replace the existing LEOWM and be in line with modern legal standards 
for achieving gender equality. The final text is not publicly available, but there is no doubt that the drafting and 
adoption of a new law in this area is an opportunity to advance the framework in a way that recognizes a gen-
der dimension of discrimination and harassment of women, including online harassment.

Under the applicable LEOWM, representatives of the Ministry of Labor and Social Welfare, the Ombudsman, 
the Commission for Preventing and Protecting against Discrimination and the relevant court are all responsi-
ble for the protection of the right to equal treatment of women and men (Article 20).

2.3.  Law on the Protection from Violence Against Women and Domestic Violence

In Macedonia, a system of civil law protection against domestic violence was established for the first time in 
2004, through an amendment to the Family Law (2004), and ten years later, by adopting a separate Law on Pre-
venting and Protecting against Domestic Violence. (2014). This Law defines domestic violence, establishes 
the responsibilities of institutions in the system of prevention of domestic violence and protection of victims 
of domestic violence as well as temporary measures for the protection of victims of domestic violence. The 
Law on Preventing and Protecting from Violence against Women and Domestic Violence, adopted in 2021, 
(LPPVWDV) is the key legal document for a response to violence against women and girls, which takes into ac-
count a gender dimension of violence against women, recognizes the causes and consequences of domestic 
violence and gender-based violence in general and proposes adequate prevention measures and activities and 
also those for support and assistance to women survivors of violence.35 This Law indicates that preventing 
and protecting from gender-based violence against women and domestic violence is no longer the goodwill 
of individuals, but the obligation of the State to act through all relevant institutions in a responsible, adequate, 
quick and efficient manner. Bearing in mind that oppression in society comes from several sources and that 
some groups of women are more vulnerable to violence than others, the National Council of Women recogniz-
es vulnerable women and their needs for which specific measures and activities are required in the prevention 
of gender-based violence and protection of victims of gender-based violence. It also foresees appropriate ad-
justments of the measures, activities and services for victims to the specific needs of women with disabilities.

The LPPVWDV recognizes all forms of gender-based violence, such as: physical, psychological, economic vio-
lence, stalking, sexual violence and rape, sexual harassment, forced marriage, female genital mutilation, forced 
abortion and forced sterilization and human trafficking. This is the only law that recognizes sexual harassment 
over the internet and defines it as verbal, non-verbal or other behavior of a sexual nature with the purpose or 
effect of violating a person’s dignity or creating a threatening, hostile, humiliating or intimidating environment, 
approach or practice, through electronic means of communication. For the first time, the LPPVWDV explicitly 
defines and indicates the specificity of sexual harassment over the internet. In order to comprehensively and 
effectively protect victims of digital violence, it is necessary to reflect the characteristics of harassment and 
other forms of digital violence in the criminal legislation.

Victims of gender-based violence are entitled to judicial protection in civil and criminal proceedings before 
the court (Article 82 of the LPPVWDV). In order to eliminate the immediate and serious danger to the life and 
physical and psychological integrity of the victims and their family members, the court may impose an emer-
gency protection measure - removing the perpetrator from the house and prohibiting him from approaching 
the home. In order to stop the violence, eliminate its consequences and take effective measures against the 
perpetrator of the violence, and in order to eliminate the reasons for the perpetrator’s relapse into violence 
again, the court may impose a series of temporary measures of protection on the abuser, including bans on 
harassment, telephone calls, contact or other direct or indirect communication with the victim. This measure 
can be applied also when gender-based violence occurs online.

35 Службен весник на РСМ бр. 24/2021. Закон за спречување и заштита од насилство врз жените и семејното насилство, available at: https://www.

mtsp.gov.mk/content/pdf/2021/1a28a922f364401e94935d4d694b9d75.pdf, accessed on: 9 October 2022.
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In cases where relevant institutions do not treat the victim with due care and do not take effective and timely 
actions to prevent violence or do not provide adequate protection to the victim, the victim may file a lawsuit 
with a civil court seeking determination of responsibility for the institution’s failure to act with due care, the 
responsible person or employees of the institution (Article 83 LPPVWDV).

2.4.  Criminal Law Protection

Domestic violence is defined for the first time in the amendments to the Criminal Code of Macedonia (CC) 
from 2004, which prescribe more severe punishments for the nine criminal offenses against the life, body and 
safety of victims if the criminal offense was committed in the context of domestic violence. These offences 
are: homicide (Article 123, paragraph 2, sub-paragraph 2); premeditated murder (Article 125); inflicting a bodily 
injury (Article 130, paragraph 2); inflicting a serious bodily injury (Article 131, paragraphs 2 and 6); coercion 
(Article 139, paragraph 2); unlawful deprivation of liberty (Article 140, paragraph 2); threatening safety (Article 
144, paragraph 2); sexual intercourse by abuse of office (Article 189, paragraph 2); and prostitution mediation 
(Article 191, paragraph 3).

The CC provisions, including those on domestic violence, are gender neutral and there is no specific prohibition 
of violence against women and girls. Women, as a protected subject, are mentioned in criminal offences re-
lated to illegal fertilization, illegal termination of pregnancy and sterilization, which represent specific criminal 
offences against women’s reproductive freedom. The CC does not recognize rape committed in the context 
of domestic violence, thus leaving a significant number of victims outside the system of protection against 
sexual violence. The CC section with definitions of terms defines that violence against a child, in addition to 
domestic violence, includes psychological violence, online violence, peer violence, as well as stalking and 
following the child (Article 122, paragraph 41). This is the only provision of the applicable Criminal Code that 
mentions violence over the internet.

During the preparation of this study, two parallel processes began to harmonize the CC with the Istanbul Con-
vention and create a complementary legal framework which will provide civil law protection (LPPVWDV) and 
criminal law protection (CC). Namely, in August 2021, the Government of the Republic of North Macedonia 
submitted to the Assembly of the Republic of North Macedonia the Proposal for Amendments to the Criminal 
Code, which significantly align the Criminal Code with the Istanbul Convention. The proposed amendments 
change the characteristics of the criminal offense of rape in such a way that the key element of the criminal 
offense is the lack of consent of the victim, unlike the previous one where resistance and opposition of the 
victim and coercion and threat by the perpetrator were defined as the key elements. The rape committed in 
the context of domestic violence is still not recognized as a qualifying element, despite the recommendations 
of the Committee for the Elimination of All Forms of Discrimination against Women from 2018, which require 
the State to criminalize marital rape and remove “penetration” from the substantive definition of the crime of 
rape.36

The proposed amendments to the Criminal Code recognize for the first time the criminal offenses of stalking 
and sexual harassment, but do not recognize a separate form of sexual violence over the internet. This is why, 
the legal gap in punishment of these forms of violence against women and girls still exists.

The Department for Computer-related Crime and Digital Forensics operates within the Ministry of the Interior, 
where there are key resources and expertise for dealing with cases of violence and crime committed over the 
internet. Victims of gender-based violence committed online can address this Department and request that 
the perpetrator be identified and prosecuted and the Ministry of the Interior is obliged to inform the Public 
Prosecutor’s Office of the allegations contained in a crime report, and the Public Prosecutor’s Office decides 
whether it will open an investigation and prosecute the perpetrator. The victim may file a crime report directly 
with the Public Prosecutor’s Office against the perpetrator of a criminal offense committed over the internet. 
The public prosecutor, if he or she decides to prosecute the perpetrator, may issue an indictment and initiate 
court proceedings in which the victim may participate as an injured party and claim compensation.

36 Committee on the Elimination of Discrimination against Women. Concluding observations on the sixth periodic report of the former Yugoslav Republic of 

Macedonia, 2018, CEDAW/C/MKD/CO/6.

2.5.  The Legislation on Information and Communication Technology
 
Regarding the general protection against criminal offenses perpetrated through information and communi-
cation technology, the CC provides definitions of computer system and computer data. A computer system 
is any device or group of interconnected devices, one or more of which performs automatic data processing 
according to a specific program (Article 122, paragraph 26), while computer data represents facts, informa-
tion or concepts in a form suitable for processing through the computer system, including the program that 
the computer system can run (Article 122, paragraph 27). Regarding special criminal offences, the legislator 
specifically prescribed actions that are performed through a computer system, that is, a special form of the 
already established criminal offences when they are perpetrated through a computer system.

The predicate criminal offense of threatening safety includes a grave threat to the life or body of the victim 
or the life and body of a person closely associated with the victim (Article 144). The qualifying element is the 
perpetration of a criminal offense in the context of domestic violence (Article 144, paragraph 2), in which case 
the perpetrator shall be punished by imprisonment for a term of up to three years;  whoever, by way of informa-
tion system, threatens to commit a crime for which a sanction of imprisonment of five years or a more severe 
sanction is prescribed, against another person because of his or her gender, race, skin color, class, belonging 
to a marginalized group, ethnic background, language, nationality, social origin, religious belief, other beliefs, 
education, political affiliation, personal or social status, mental or physical impairment, age, family or marital 
status, property, state of health or any other ground defined by law or a ratified international agreement, shall 
be sentenced to imprisonment for a term between one and five years (Article 144, paragraph 4). It is only with 
regard to this criminal offence that there is a legal provision granting protection to the victims of domestic 
violence, including protection to the victims if the offence is perpetrated through the information system.

Entering personal data into a computer information system with the intention of obtaining some benefit for 
oneself or another person or causing harm to another is considered a criminal offense - abuse of personal data 
(Article 149). The legal provision does not have a qualifying element that would protect victims from the abuse 
of personal data on grounds of gender. On the other hand, the legislator also defines unauthorized prevention 
or restriction of access to the public information system as a criminal offense (Article 149a).

The CC prohibits production, distribution, offering and transmission of child pornography as well as the pos-
session of child pornography (Article 193a). If the elements of the predicate criminal offense - production and 
distribution of child pornography - were committed through a computer system or by other means of mass 
communication, the perpetrator will be punished more severely. In addition, the legislator also provided a pun-
ishment for the perpetrator who, by using computer and means of communication, by scheduling a meeting 
or in any other manner entices a child who is younger than 14 to engage in sexual intercourse or other sexual 
activities or to produce child pornography, and with such intent meets with the child directly (Article 193-b).

The CC is harmonized with the Council of Europe Convention on Cybercrime in such a way that it contains spe-
cial criminal offenses which cause damage, including unauthorized access to a computer system (Article 251 
CC). This includes unauthorized deletion, alteration, damage, concealment or any other action that will render 
unusable the computer data, program or the information system maintenance device or will disable or impede 
the use of the computer system, data or program or computer communication. Under the same provision, it is 
punishable to break into someone else’s computer or system with the intention of using its data or programs 
for the purpose of procuring an economic or other benefits for oneself or other persons or causing property or 
other damage, as well as to intercept data without authorization, using technical means. It is also punishable 
to create a computer virus and/or infect another’s computer or computer network with that virus (Article 251-a 
CC).

In accordance with the Council of Europe Convention on Cybercrime, the CC contains a provision that punish-
es computer fraud, including entering untrue data into a computer or information system, failing to enter true 
data, altering, deleting or suppressing computer data, falsifying data and using an electronic signature, which 
may affect a false result of electronic data processing and transmission (Article 251-b).
 
The Criminal Code also prohibits computer forgery. Namely, actions aimed at using computer data that was 
created, entered, altered or deleted without authorization or is unusable and could serve as evidence of the 
facts that have value for legal relations or if such data or programs are used as if they were authentic (Article 
379-a).
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In 2009, the Criminal Code was amended to include the criminal offense of spreading racist and xenophobic 
material via a computer system, and in 2014, the list of grounds on which a criminal offense may be committed 
was amended. Namely, the legal provision prohibits dissemination of racist and xenophobic written material, 
images or other presentations of ideas or theories that aid, promote or incite hatred, discrimination or violence 
against any person or group, on the grounds of sex, race, skin color, gender, belonging to a marginalized group, 
ethnicity, language, nationality, social origin, religion or religious conviction, other beliefs, education, political 
affiliation, personal or social status, mental or physical disability, age, family or marital status, property, state of 
health or on any other ground provided by law or confirmed by an international agreement (Article 394-d). The 
provision defined in this way, although it does not specifically refer to gender-based violence against women 
and girls, can be used in the existing legal system to criminalize certain acts perpetrated against women and 
girls in the digital sphere. In addition, the legislator prohibited the denial, minimization, approval or justifica-
tion of genocide and crimes against humanity, with the intention of inciting hatred, discrimination or violence 
against a person or a group of persons because of their race, skin color, nationality, ethnicity, origin, religion or 
belief, mental or physical disability, sex, gender identity, sexual orientation and political belief (Article 407a).

2.6.  Legislation Governing Personal Data Protection

The Constitution of the Republic of North Macedonia sets a general framework for the development of the 
principle of personal data protection as a fundamental right. Citizens are guaranteed security and confiden-
tiality of personal data and protection against a violation of personal integrity resulting from the registration 
of their data through data processing (Article 18). Additionally, in Article 25, the Constitution provides that 
“every citizen is guaranteed respect and protection of privacy of his or her personal and family life, dignity and 
reputation.”

With the adoption of the Law on the Protection of Personal Data in 2005, a new concept was established, 
which includes the incorporation of the right to privacy into the legal system, the protection of the right to priva-
cy of citizens, or more precisely, the protection of their personal data. The legal framework for the protection of 
personal data was amended by the Law on Ratification of the Convention for the Protection of Individuals with 
regard to Automatic Processing of Personal Data, as well as by the Law on Ratification of Additional Protocol 
to the Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data, in 
relation to supervisory authorities and cross-border data transfer.

An increased electronic processing of personal data and the expansion of the use of the internet require mod-
ernization and expansion of the personal data protection regulation in Europe. The General Data Protection 
Regulation was adopted on 27 April 2016, which launched the reform processes in the field of personal data 
protection. In order to transpose the Regulation into the national legislation, in 2020, a new Personal Data 
Protection Law (PDPL) was adopted. It provides, among other things, definitions of the terms used in the Law. 
Any information relating to an identified or identifiable individual (the subject of personal data) is considered 
as personal data, and an identified individual is a person whose identity can be determined directly or indirectly, 
in particular on the basis of such identifiers as first and last name, citizen identification number, location data, 
online identifier or on the basis of one or more characteristics specific for an individual’s physical, physiologi-
cal, genetic, mental, economic, cultural or social identity.

The definition of personal data does not explicitly refer to photos and videos as formats containing personal 
data, however, the practice of the relevant national institutions as well as the case law of the European Court 
of Human Rights include photos and videos as protected objects of the right to privacy. The consent of the 
subject of personal data to data processing is any freely given, specific, informed will unequivocally expressed 
by way of a statement or a clearly confirmed action, which gives consent to the processing of personal data. 
A personal data security breach is any security breach that results in accidental or unlawful destruction, loss, 
alteration, unauthorized disclosure of or access to personal data being transmitted, stored or otherwise pro-
cessed. Special categories of personal data are personal data that reveals racial or ethnic origin, political 
views, religious or philosophical beliefs or trade union membership as well as genetic data, biometric data, 
data related to health or data about sex life or sexual orientation. Data related to health are personal data re-
lated to the physical or psychological health of an individual, including data on received health care that reveal 
the information on a person’s health (Article 4).

The PDPL guarantees the protection of personal data of every individual without discrimination on the grounds 
of his or her nationality, race, skin color, religious convictions, ethnicity, sex, language, political or other beliefs, 
financial status, origin by birth, education, social origin, citizenship, place or type of residence or any other 

personal characteristic (Article 5). Collection, processing and storage of personal data can only be done for 
specific, clear and legitimate purposes. The PDPL clearly establishes the method and procedure for data col-
lection, processing and storage, and any deviation from the prescribed rules constitutes a violation of the right 
to personal data.

There are certain restrictions on when it is possible to deviate from the personal data protection rules, which 
are detailed in the PDPL and can be applied in a limited number of situations. The obligation to protect per-
sonal data can be limited in accordance with the essence of fundamental rights and freedoms and when it 
represents a necessary and proportionate measure to ensure: national security; defense; public security; pre-
vention, investigation, detection or prosecution of perpetrators of criminal offences or enforcement of criminal 
sanctions, including prevention of threats to public security; other important goals of general public interest 
for the Republic of North Macedonia, and especially important economic or financial interest of the Republic 
of North Macedonia, including monetary, budgetary and tax issues, public health and social protection; protec-
tion of independence of courts and court proceedings; prevention, investigation, detection and prosecution of 
violations of ethical rules for regulated professions; monitoring, inspection or regulatory functions that are at 
least occasionally related to the fulfillment of the responsibilities of state authorities in the cases referred to 
under 1) to 5) and 7) in this paragraph; protection of the subject’s personal data or the rights and freedoms of 
other individuals; implementation of requests in civil proceedings.

In all other situations, when there is a violation of the provisions prescribing the method of personal data col-
lection, processing and storage, the subject of personal data has the right to submit, independently or through 
an association, a request for the protection of personal data to the Agency for the Protection of Personal Data 
(Articles 97 and 100 of the PDPL). In addition to the protection before the Agency, the injured party can file a 
lawsuit seeking protection of personal data to the relevant court, by which he or she can also seek compensa-
tion for material and non-material damage caused by the violation of the protection of personal data.

In addition to the prohibition of discrimination in procedures for the protection of personal data on grounds of 
gender, the PDPL is gender neutral and does not contain special provisions which would protect the right to 
privacy of women and girls.

2.7.  Legislation on Freedom of Access to Information

The Law on Free Access to Information of Public Relevance, adopted in 2019, (LFAIPR) regulates the condi-
tions, method and procedure for exercising the right to free access to information of public relevance avail-
able to state authorities, municipal authorities, the City of Skopje and the municipalities in the City of Skopje, 
institutions and public services, public companies, legal entities and individuals exercising public powers es-
tablished by law and activities of public interest, and political parties in the area of revenue and expenditure. 
An essential element of the right to access to information, which is public in nature, is the public interest and 
the right of legal entities and individuals to be informed of information that may indicate abuse of office and 
corrupt behavior; illegal acquisition or spending of budget funds; a potential conflict of interest; or which may 
prevent and detect serious threats to people’s health and life; prevent and detect threats to the environment; 
help understand issues for which public policy is created or parliamentary discussion is conducted; and which 
will enable equal treatment of every citizen before the law (Article 3).

Holders of information can reject a request for access to personal data, the publication of which would consti-
tute a violation of the protection of personal data (Article 6). According to the procedure for exercising the right 
to access to information of a public nature, the Agency for the Protection of the Right to Access to Information 
of a Public Nature decides an appeal against the decision of the holder of the information to reject the request 
for the provision of information, and not when the information restricted by law, that is, the information which 
contains personal data, is sought. In the event of a violation of the right to personal data, the injured party may 
seek protection under the Personal Data Protection Law. The LFAIPR is gender neutral and does not contain 
specific provisions that would protect the right to privacy of women and girls.
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Activity Plan for Harmonization of Legislation With International Obligations in the
Area of Prevention of Gender-based Violence Through Information and Communication 
Technology in North Macedonia

Law on Preventing 
and Protecting 
Against Discrimi-
nation37

Law on Equal 
Opportunities of 
Women and Men

Article 10 should be amended by adding paragraph 3 
as follows: 
“Sexual harassment over the internet is any form of 
verbal, non-verbal or other conduct of a sexual nature, 
with the purpose or effect of violating the dignity of a 
person or creating a threatening, hostile, humiliating 
or intimidating environment, approach or practice, 
through electronic means of communication.”

- In Article 3, paragraph 2, the following should be 
added after the words “sexual harassment”:
“Sexual harassment over the internet”.
- In Article 3, paragraph 3, the words “and gender” 
should be added after the word “sex”.
- In Article 4, paragraphs 2, 3, 5, 6 and 7, the words 
“and gender” should be added after the word “sex”.
- In Article 4, paragraph 4, the words “and gender” 
should be added after the word “sex”.
- In Article 4, after paragraph 7, a new paragraph, 7-a 
should be added to read as follows:

“Sexual harassment over the internet is any form of 
verbal, non-verbal or other conduct of a sexual nature, 
with the purpose or effect of violating the dignity of a 
person or creating a threatening, hostile, humiliating 
or intimidating environment, approach or practice, 
through electronic means of communication.”

- In Article 5, paragraph 1, the period should be delet-
ed and the word “gender” added.
- In Article 9, paragraph 1, the words “and gender” 
should be added after the word “sex”.
- In Article 17, paragraph 2, the period should be delet-
ed and the words “and gender” added.37 Harmonization with CEDAW and the Istanbul Convention.

3.  Recommendations

In order to further harmonize the Macedonian legislation with international human rights standards for the pur-
pose of protection against gender-based violence committed through ICT, it is necessary to make changes to 
the existing regulations. In the Law on Prevention and Protection Against Discrimination, it is necessary to en-
sure that the internet is recognized as space where discrimination can occur. As a working group was formed 
at the Ministry of Labor and Social Affairs in charge of preparing a Draft Law on Gender Equality, which should 
replace the existing Law on Equal Opportunities of Women and Men and be harmonized with modern legal 
standards for achieving gender equality, it is necessary to ensure that the gender dimension of discrimination 
against women and harassment of women, including online harassment, is recognized. It is necessary to 
adopt the proposed amendments to the Criminal Code, which for the first time recognize the criminal offense 
of stalking and sexual harassment, while a separate form of sexual violence over the internet should also be 
introduced in order to close the legal gaps in the punishment of these forms of violence against women and 
girls. The Table below provides a detailed overview of the legal provisions that need to be adopted or changed.

Name of the law Change the existing provisionAdd a new provision

Naziv zakona Odredba koja se mijenja/dopunjavaOdredba koju treba usvojiti

Two new articles should be added after Article 144, 
as follows:

144-a
Stalking
“1) Anyone who repeatedly and without authorization 
follows, pursues or otherwise interferes in the personal 
life of another, or establishes or attempts to establish 
unwanted contact with that person, by moving into 
the space where that person is, by abusing the use of 
personal data through means of communication or 
otherwise psychologically abuses, harasses or intimi-
dates and thereby causes a feeling of unsafety, anxiety 
or fear for his safety or the safety of a person closely 
related to him, shall be punished by a fine or imprison-
ment for a term of up to three years.
2) If the offence referred to in paragraph (1) of this Ar-
ticle was committed against a person with whom the 
perpetrator was or is in a close relationship or against 
a child, he shall be punished by imprisonment for a 
term between six months and five years.
3) Prosecution for the offense referred to in paragraph 
(1) of this Article shall be undertaken upon a motion.”

144-b
Psychological violence
“1) Whoever commits psychological violence and 
intentional repetitive threatening behavior directed at 
another person, which violates the psychological integ-
rity of that person, shall be punished by imprisonment 
for a term between 6 months and 1 year.
(2) If the offense referred to in paragraph 1 was 
committed through a computer system, it shall be 
punished by imprisonment for a term from 6 months 
to one year.
(3) Prosecution of the criminal offense referred to in 
paragraph (1) of this Article shall be undertaken ex 
officio.”

New Article 190-a should be added to read as 
follows:

“(1) Anyone who, by verbal or physical action that 
has a direct or indirect, real or symbolic meaning of 
inducing, making indecent offers, enticing, expressing 
sexual desire or any other action that clearly resem-
bles sexual intercourse or other similar sexual acts, 
harassment of a person subordinate to or dependent 
on him, another person at work or in a public space, 
or a person who is vulnerable due to age, illness, 
disability, drug addiction, pregnancy, or severe physical 
or mental disability, and will thereby violate his dignity, 
cause feelings of discomfort, anger, humiliation or fear, 
shall be punished by a fine or imprisonment for a term 
of up to one year.
(2) The punishment from paragraph 1 shall also be 
imposed for sexual harassment over the internet.

In Article 122, paragraph 21 should be deleted and 
the following added:
“Domestic violence is defined as harassment, offend-
ing, threat to safety, physical injury, sexual or other psy-
chological, physical or economic violence that causes 
a feeling of unsafety, threat or fear, including threats of 
such actions against a spouse, parents or children or 
other persons living in a marriage or domestic union 
or a joint household, as well as against the current or 
former spouse, domestic partner or persons who have 
a common child or are in a close personal relationship, 
regardless of whether or not the perpetrator shares or 
shared the same place of residence with the victim”.
After Article 122, paragraph 21, three new paragraphs, 
21-a; 21-b and 21-c, should be added as follows:

21-a “Violence against women is a violation of human 
rights, discrimination against women and refers to all 
acts of gender-based violence that lead or could lead 
to physical, sexual, psychological or economic injuries 
or suffering of women, including direct and indirect 
threats and intimidation with such actions, extortion, 
arbitrary restriction and/or deprivation of liberty, re-
gardless of whether they occur in public or private life”.

21-b “Gender-based violence against women is 
violence directed against a woman because she is a 
woman or something that disproportionately affects 
her. Gender-based violence against women includes 
the causes and the result of unequal power relations 
between women and men as a result of a social, not an 
individual, problem”.

21-c “A victim of gender-based violence is every 
woman and girl under the age of 18 against whom 
a criminal offense has been committed under these 
circumstances”.

In Article 139, paragraph 2, the words “or gen-
der-based violence” should be added after the word 
“violence”.

In Article 139, paragraph 2 should be amended to 
read as follows:

“If the criminal offense referred to in paragraph (1) of 
this Article was committed during the perpetration 
of gender-based violence against women, violence 
against women or domestic violence or hate-moti-
vated violence or against a person who is particularly 
vulnerable due to age, disability or pregnancy, the 
perpetrator shall be punished by imprisonment for a 
term between six months and three years.

In Article 139, a new paragraph should be added to 
read as follows:

Criminal Code
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Naziv zakona Odredba koja se mijenja/dopunjavaOdredba koju treba usvojiti

Anyone who commits the criminal offense referred to 
in paragraph 1 through information system shall be 
sentenced to imprisonment for a term between six 
months and three years.

Article 144 should be amended to read as follows:

”1) Whoever seriously threatens another to attack 
his or her life or body or the life or body of a person 
closely associated with him or her with the intention 
of disturbing or intimidating him, thereby causing a 
feeling of insecurity, anxiety or fear, shall be punished 
by a fine or imprisonment for a term of up to one year.
2) Whoever commits the criminal offense referred 
to in paragraph (1) of this Article by committing 
gender-based violence, violence against women or 
domestic violence or hate-motivated violence or 
against a person who is particularly vulnerable due to 
age, severe physical or psychological impairment or 
pregnancy, shall be punished by imprisonment for a 
term between three months and three years.
3) The punishment from paragraph (3) of this Article 
shall be imposed also on anyone who commits the 
criminal offense from paragraph (1) of this Article 
against an officer while performing their duties, a law-
yer, a doctor or another health worker, a journalist or 
another media worker or another person who performs 
tasks of public interest while performing their profes-
sional duties or in connection with the performance 
of professional duties that they undertake within the 
scope of their authority or against several persons.
4) Whoever publicly or through the information system 
threatens to commit a criminal offense for which a 
prison sentence of five years or a more severe punish-
ment is prescribed, against another person because of 
his race, skin color, national or ethnic background, gen-
der, sex, sexual orientation, gender identity, belonging 
to  a marginalized group, language, nationality, social 
origin, education, religion or religious belief, political 
affiliation, other belief, disability, age, family or marital 
status, property, state of health, personal character-
istic and social status or any other ground defined by 
law or an international agreement confirmed by the 
Constitution of the Republic of North Macedonia, shall 
be sentenced to imprisonment for a term between one 
and five years.
 5) Prosecution for the criminal offence referred to in 
paragraph (1) herein shall be launched in response to a 
private lawsuit.”

In Article 148, a new paragraph should be added to 
read as follows:

“If the criminal offense was committed through an 
information system, the perpetrator shall be punished 
by imprisonment for a term of up to three years.”

(3) Prosecution of the criminal offense referred to in 
paragraph (1) of this Article shall be undertaken upon 
motion.”

The Republic of Serbia

1. Introduction

The Constitution of the Republic of Serbia38 stipulates that: “generally accepted rules of international law and 
ratified international treaties shall be an integral part of the legal order of the Republic of Serbia and shall apply 
directly” (Article 16, paragraph 2). The Republic of Serbia (Serbia) ratified a whole series of international doc-
uments relating to various areas of social life and the protection of human rights and freedoms.39 By signing 
the Convention on Cybercrime 185 and its Additional Protocol, the Republic of Serbia40 undertook to create 
normative and institutional prerequisites necessary for a successful fight against computer-related crime. 
Different pieces of criminal and criminal procedure legislation which ensure the implementation of certain pro-
visions of this Convention were adopted, which creates the legal foundation for the establishment of different 
institutional mechanisms. In addition to significant success achieved in national legal regulation, some areas 
still remain legally unregulated and unsanctioned. Serbia also ratified a number of documents adopted by the 
Council of Europe, namely: the Convention for the Protection of Individuals with regard to Automatic Processing 
of Personal Data41, the Convention on Protection of Children against Sexual Exploitation and Sexual Abuse42, 
the Convention on the Prevention of Terrorism43, the Convention for the Protection of Individuals with regard to 
Automatic Processing of Personal Data ETC No. 10844 and Recommendation of the Committee of Ministers to 
Member States on the protection of human rights with regard to social networking services45.

38 The Constitution of the Republic of Serbia (“Official Gazette of the Republic of Serbia”, Nos. 98/2006 and 115/2021).

39 Universal Declaration of Human Rights adopted by a special resolution of the UN General Assembly on 10 December 1948 guarantees everyone equality 

regardless of nationality, religion, sex, social position and political status. The International Covenant on Civil and Political Rights (Law on Ratification of 

the International Covenant on Civil and Political Rights, “Official Gazette of the SFRY - International Treaties”, number 7/1971) stipulates that the member 

states of this Covenant are committed to respecting and guaranteeing all persons in their territory and subject to their jurisdiction the rights recognized by 

this Covenant, regardless of race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or any other circumstance. 

Regarding the prohibition of discrimination, apart from these two instruments, the Republic of Serbia is bound by the Convention on the Elimination of All 

Forms of Racial Discrimination (Law on Ratification of the International Convention on the Elimination of All Forms of Racial Discrimination (“Official Gazette 

of the SFRY”, No. 31/67), the Convention on the Elimination of All Forms of Discrimination against Women (Law on the Ratification of the Convention on 

the Elimination of All Forms of Discrimination against Women, “Official Gazette of the SFRY - International Treaties”, No. 11/81), ILO Convention No. 111 in 

Respect to Employment and Occupation (Regulation on the Ratification of the Convention of the International Labor Organization No. 111, which refers to 

discrimination with respect to employment and occupation, Official Gazette of the FNRJ - International Treaties No. 3/61), as well as the UNESCO Convention 

against Discrimination in Education (Convention against Discrimination in Education was adopted in 1960 and entered into force in 1962. SFR Yugoslavia 

ratified this Convention in 1964), European Convention for the Protection of Human Rights and Fundamental Freedoms (1950), Vienna Declaration on Human 

Rights (1993).

40 On April 7, 2005, the Republic of Serbia signed the Convention and the Additional Protocol in Helsinki during the existence of the State Union of Serbia 

and Montenegro, and in 2009 the National Assembly of the Republic of Serbia ratified both documents. The obligation to implement the ratified Convention 

began in August 2009.

41 The Law on Ratification of the Convention on the Protection of Persons in Relation to Automatic Processing of Personal Data (“Official Gazette of the 

SFRY - International Treaties” No. 1/92, “Official Gazette of the SCG - International Treaties, No. 11/2005- Dr. Law and “Official Journal of the RS - International 

Agreements” No. 98/2008-dr. Law and 12/2010).

42 Law on Ratification of the Convention on the Protection of Children Against Sexual Exploitation and Sexual Abuse (“Official Gazette of RS - International 

Treaties” No. 1/10).

43 Law on Ratification of the Council of Europe Convention on the Prevention of Terrorism (“Official Gazette of the Republic of Serbia - International Treaties 

No. 19/2009).

44 Council of Europe Convention on Protection of Individuals with regard to Automatic Processing of Personal Data, CETS No. 108, http://conventions.coe.

int/Treaty/en/Treaties/Html/108.htm

45 Recommendation CM/Rec(2012)4 of the Committee of Ministers to member States on the protection of human rights with regard to social networking 

services, 2012, https://wcd.coe.int/ViewDoc.jsp?id=1929453.
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46 The Convention signed on April 4, 2012 and ratified on November 21, 2013. The Law on Ratification of the Council of Europe Convention on Preventing and 

Combating Violence against Women and Domestic Violence (“Official Gazette of the Republic of Serbia - International Treaties”, No. 12/13).

47 This reservation is valid for five years from the date of entry into force of the Convention in Serbia and may be extended. GREVIO may request an explana-

tion of the grounds for the extension of the reservation and accordingly provide suggestions and proposals. GREVIO believes that activities towards abolish-

ing reservations in order to ensure the full implementation of the Convention are an integral part of the assessment procedure.

48 Held between 18 February and 8 March 2019, Committee on the Elimination of Discrimination against Women Fourth Periodic Report submitted by Serbia 

under article 18 of the Convention, due in 2017, 

https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/SRB/CEDAW_C_SRB_4_7321_E.pdf

49 The following were particularly positively assessed: the adoption of the Law on Free Legal Aid (2018), which established a national free legal aid mecha-

nism; Law on Asylum and Temporary Protection (2018), which prohibits persecution based on “sex, gender, gender identity, gender-based violence”; Law on 

Prevention of Domestic Violence (2016), which introduces emergency measures for perpetrators of domestic violence, and the Law on the Budget System 

(2015), which guides gender-responsive budgeting. Also positively assessed were the improvements of the institutional and political framework aimed at 

accelerating the elimination of discrimination against women and the promotion of gender equality, through the adoption and establishment of the following 

documents and mechanisms: National Strategy for the Prevention and Elimination of Trafficking in Human Beings, Especially Women and Children, and the 

Protection of Victims (2017-2020) and Action Plan (2017-2019); National Action Plan (2017-2020) for the Implementation of Resolution 1325 (2000) of the 

United Nations Security Council on Women and Peace and Security; National Program for Preservation and Improvement of Sexual and Reproductive Health 

(2017); National Strategy for Gender Equality (2016-2020) and Action Plan (2016-2018); National Strategy for Social Inclusion of Roma Women and Men 

(2016-2025) and the Council for Monitoring the Implementation of the Recommendations of the UN Human Rights Mechanism (2014).

Serbia is one of the first countries to have signed the Council of Europe Convention on preventing and com-
bating violence against women and domestic violence (Istanbul Convention).46 In accordance with Article 78, 
paragraph 2 of the Istanbul Convention, Serbia has reserved the right not to apply the provisions of Article 30, 
paragraph 2 and Article 44, paragraphs 1e, 3 and 4 of the Convention pending completion of harmonization 
of domestic criminal legislation.47 By signing the Istanbul Convention, Serbia undertook to harmonize its leg-
islation, policies and practices with international standards related to protection of women against violence, 
which implies criminalization of various forms of violence against women and introduction of sanctions which 
are effective and proportionate and which deter from the commission of criminal acts (special and general 
prevention).

2. Implementation of International
 Obligations

At its seventy-second session48, the CEDAW Committee, considering the Fourth Periodic Report of Serbia on 
the Implementation of the Convention on the Elimination of All Forms of Discrimination highlighted Serbia’s 
progress since 201349 and welcomed the fact that in the period since the previous report, Serbia acceded to 
the Council of Europe Convention on preventing and combating violence against women and domestic vio-
lence, also known as the Istanbul Convention. At the same time, the Committee recommended, among other 
things, that Serbia should continue to emphasize the importance of implementing the CEDAW Committee’s 
recommendations, ensuring their constant monitoring, evaluation of impact and visibility and their inclusion 
in the achievement of sustainable development goals by the State Party as key to women’s progress and em-
powerment.

Regarding the legislative framework and discrimination, the CEDAW Committee expressed their concern over 
difficult adoption in the National Assembly of a new draft of the Law on Prohibition of Discrimination, which de-
fines and prohibits direct and indirect discrimination, sexual harassment and incitement to discrimination, and 
a draft Law on Gender Equality due to the lack of political consensus. Serbia was recommended to adopt these 
laws without further delay; to review, for the purpose of adoption, the new Law on Gender Equality against the 
Convention, in cooperation with civil society organizations for women’s rights, while ensuring that it covers 
direct and indirect forms of discrimination, including discrimination on the grounds of sexual orientation and 
gender identity; to provide a sufficient budgetary allocation for regular monitoring and evaluation of the impact 
of anti-discrimination laws in order to ensure that all women, including the most vulnerable groups, fully benefit 
from this law, and to raise the level of public awareness of these laws, especially among women from vulner-

able social groups (points 11 and 12).  The CEDAW Committee recommended that the Law on Free Legal Aid, 
the Law on Prevention of Domestic Violence and the new Draft Law on Gender Equality be reviewed with the 
aim of providing victims of all forms of gender discrimination, including vulnerable groups of women, access 
to free legal aid and that different actors, including civil society organizations and universities, be allowed to 
provide legal assistance; that the knowledge of the judiciary, prosecutors and lawyers about the Convention 
and their capacity to refer to it and directly apply it in court proceedings be strengthened, while ensuring that 
capacity-building initiatives adequately address the needs of women and girls (point 14).

The CEDAW Committee expressed its concern about the reports on the high level of discriminatory gender 
stereotypes that hinder the advancement of women’s rights in the Republic of Serbia, and especially about an 
increased number of examples of anti-gender discourse in the public and public reaction in the perception of 
gender equality; misogynistic statements expressed in the media, as well as by high-level politicians, religious 
leaders and academics, who go unpunished, as well as the promotion of an extremely conservative idea of the 
traditional family, with women primarily considered mothers.50 Serbia was recommended, among other things, 
to develop a special strategy and implement broad public campaigns, aimed at women and men at all levels of 
society, including religious leaders, in order to confirm the gender equality policy51 (point 22).

In the area of gender-based violence, the CEDAW Committee made recommendations that include the need to 
conduct an analysis of the prevalence and causes of gender-based violence against women and girls, develop 
a comprehensive strategy and an action plan to eliminate all forms of gender-based violence against women, 
review and revise the Criminal Code, the Family Law and other relevant laws and policies, ensuring that cases 
of all forms of violence against women, including rape, are properly investigated, that perpetrators are pros-
ecuted and punished with sanctions commensurate with the gravity of the crime, that victims are protected 
from re-victimization and have access to effective reparations, including compensation; ensure timely and ef-
ficient issuance, implementation and maintenance of emergency protection orders for women at risk; support 
programs for offenders to prevent recidivism; strengthen multisectoral cooperation to prevent and combat 
all forms of gender-based violence and provide services to victims, including Centers for Social Welfare and 
civil society organizations; ensure that all women victims of gender-based violence, including women from 
vulnerable social groups, have unimpeded access to effective protection against violence, including provision 
of free legal aid; improve the system for collecting and monitoring cases of all forms of gender-based violence 
(points 23 and 24).52

The (Baseline) Evaluation Report of the Group of Experts for Action against Violence against Women and Do-
mestic Violence53 (GREVIO) on legislative and other measures giving effect to the provisions of the Istanbul 
Convention for the Republic of Serbia emphasizes that all forms of violence against women, including domes-
tic violence, disproportionately affect women, which is why GREVIO urged Serbia to strengthen the application 
of the gender perspective in the implementation of the Istanbul Convention, including its implementation when 
it comes to laws and policies related to domestic violence (paragraph 8), to harmonize the legal definitions of 
violence against women, gender-based violence and domestic violence in all areas of law with the definitions 
from the Istanbul Convention and to ensure their effective implementation in practice  (Article 3, paragraph 
12).

GREVIO’s Report also indicates that it is necessary for the State to continue solving multiple forms of discrim-
ination, to harmonize the legal definitions of violence against women, gender-based violence and domestic 
violence in all areas of law with the definitions from the Istanbul Convention and to ensure their effective im-

50 This is exacerbated by the national campaign to encourage childbirth and the passage of the Law on Financial Support to Families with Children, which 

offers incentives to mothers with three or more children.

51 It is necessary to promote positive images of women who actively participate in social, economic and political life; monitor the use of misogynistic lan-

guage in public statements and media coverage, encourage the media to establish an effective self-regulatory mechanism that would deal with this language 

and implement legal amendments to hold the authors accountable; use the education system to improve positive and non-stereotypical portrayals of women.

52 In addition to the aforementioned recommendations, the Committee made a series of other recommendations related to the prevention of human traf-

ficking and the exploitation for prostitution), women’s participation in political and public life; employment, position of women in rural areas; the position of 

women who belong to sensitive social groups, equality before the law, marriage and family relations.

53 GREVIO is an independent expert body responsible for monitoring the implementation of the Istanbul Convention by member states.

54 Adopted on 29 November 2019, Final GREVIO Report on Serbia, https://rm.coe.int/executive-summary-and-recommendations-in-serbian/pdfa/16809987eb
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plementation in practice (Art. 3 para. 12). It emphasizes the importance of providing a stronger criminal law 
response to most of the forms of violence against women, especially domestic violence, and eliminating dif-
ficulties related to prosecution of criminal offenses prescribed by the new Criminal Code and ensuring further 
harmonization with the Istanbul Convention.

In the area of implementation of substantive criminal law, a recommendation was made to expand the scope 
of application of the criminal offence of domestic violence to all types of relationships, including all former 
partners, married or not, and regardless of whether the perpetrator shares or has shared the same residence 
with the victim or whether they have a child together. It urged the country to develop a better understanding 
of the concept and danger of sexual stalking, to change the definition of sexual harassment and to harmonize 
it with Article 40 of the Istanbul Convention, to urgently reform the provisions of the Criminal Code related to 
sexual violence.55

3. Legislation Related to Prevention of 
 Gender-based Violence

Under Article 15 of the Constitution of the Republic of Serbia, “the State shall guarantee the equality of women 
and men and develop a policy of equal opportunities”.56 The Constitution prohibits any form of discrimination, 
direct or indirect, on any ground, especially on the grounds of race, sex, ethnicity, social origin, birth, religion, 
political or other belief, property, culture, language, age and mental or physical disability” (Article 21, paragraph 
3).57

3.1.  Law on Prohibition of Discrimination 

The Law on Prohibition of Discrimination58 (LPD) prescribes general prohibition of discrimination, all forms and 
cases of discrimination as well as procedures for protection against discrimination, and the establishment of 
the Commissioner for the Protection of Equality as an independent state body (Article 1). The Law defines the 
terms “discrimination” and “discriminatory treatment” (Article 2); direct and indirect discrimination, violation of 
the principle of equal rights and obligations, responsibility, association for the purpose of discrimination, hate 
speech, harassment, humiliating treatment and sexual and gender harassment and incitement to discrimina-
tion as well as segregation, as an act by which an individual or a legal person segregates, without objective and 
reasonable justification, other persons or groups of persons based on their personal characteristics. A form of 
discrimination is also considered to be incitement to discrimination, in terms of giving instructions on how to 
undertake discriminatory actions or inciting discrimination in a similar way (Article 5).

The LPD prohibits hate speech, stipulating that it is prohibited to express ideas, information and opinions that 
incite discrimination, hatred or violence against a person or group of persons on the grounds of their personal 
characteristics, in media and other publications, at gatherings and places accessible to the public, by writing 
and presenting messages or symbols or in another way (Article 11).

55 In the area of substantive civil law enforcement, GREVIO strongly encourages the state to ensure that all available legal remedies are fully used in cases of 

misconduct or failure of state officials to take appropriate action in cases of domestic violence, especially when the victims are later killed by their abusers, 

as well as all other forms of violence covered by the Istanbul Convention.

56 Article 16 stipulates that: “the foreign policy of the Republic of Serbia rests on generally recognized principles and rules of international law”, and that “gen-

erally accepted rules of international law and confirmed international treaties are an integral part of the legal order of the Republic of Serbia and are directly 

applicable. Ratified international agreements must be in accordance with the Constitution”.

57 Discrimination is not considered “special measures that the Republic of Serbia can introduce in order to achieve full equality of persons or groups of per-

sons who are essentially in an unequal position with other citizens” (Art. 21, paragraph 4). The right to protection of personal data is guaranteed as a constitu-

tional right (Art. 42 of the Constitution), and “the use of personal data beyond the purpose for which it was collected, in accordance with the law, is prohibited 

and punishable, except for the purposes of conducting criminal proceedings or protecting security of the Republic of Serbia, in the manner provided by law.”

58 Law on Prohibition of Discrimination (“Official Gazette of the Republic of Serbia”, Nos. 22/2009 and 52/2021)

Under the LPD, “harassment, humiliating treatment and sexual and gender-based harassment, which aims at or 
represents a violation of the dignity of a person or a group of persons based on their personal characteristics, 
is prohibited, especially if it creates an intimidating, hostile, degrading, humiliating and offensive environment” 
(Article 12). Under the Law, sexual harassment means: “any verbal, non-verbal or physical unwanted behavior, 
which aims at or constitutes a violation of the dignity of a person or his personal integrity, and which causes fear 
or creates an intimidating, hostile, degrading, humiliating or offensive environment”. Severe forms of discrimi-
nation are defined in Article 1359, as well as special cases of discrimination (Articles 15-27). The law stipulates 
that the Commissioner for the Protection of Equality is responsible for protection against discrimination (Arti-
cle 33). Civil law liability and fines are prescribed for violations of the provisions of the LPD. In order to improve 
the implementation of the Law, the Republic of Serbia adopted a Strategy for Preventing and Protecting against 
Discrimination 2022- 203060, while the adoption of the Action Plan to implement the Strategy is in the process 
of being adopted.61

3.2.  Law on Gender Equality

The Law on Gender Equality62 (LGE) regulates the concept, meaning and policy measures for achieving and 
improving gender equality, types of planning documents in the field of gender equality and the manner of 
reporting on their implementation, an institutional framework for achieving gender equality, supervision over 
the implementation of the law and other issues of importance for achieving and improving gender equality. 
Measures to achieve and improve gender equality include the creation of equal opportunities for participation 
and equal treatment of women and men in all spheres of life, including the field of technological development, 
information and communication technologies and information society, as well as measures to suppress and 
prevent all forms of gender-based violence, violence against women and domestic violence (Article 1).

According to the LGE, discrimination on the basis of sex, sexual characteristics or gender (Article 4) is any 
unjustified distinction, unequal treatment or omission (exclusion, restriction or giving priority), in an open or 
covert manner, in relation to persons or groups of persons as well as members of their families or persons 
otherwise closely associated with them, based on sex, gender characteristics or gender, in access to rights. 
The law also defines direct gender-based discrimination.

Discrimination on the grounds of sex, sexual characteristics or gender also includes harassment, humiliating 
treatment, threats and conditionality, sexual harassment and sexual blackmail, gender-based hate speech, 
violence based on sex, sexual characteristics, i.e. gender or gender change, violence against women, unequal 
treatment on the basis of pregnancy, maternity leave, leave for child care, leave of mothers and fathers for 
special care of a child (parenthood), adoption, foster care, guardianship and incitement to discrimination as 
well as any less favorable treatment of a person as a result of refusing or tolerating such behavior. In Article 
6, the LGE defines certain terms, namely: gender, sensitive social groups, sex, equal opportunities, gender 
mainstreaming, balanced representation of sexes, gender-based violence, violence against women, domestic 
violence, harassment, incitement to gender-based discrimination, sexual harassment, sexual blackmail, gen-
der-sensitive language, unpaid housework, gender stereotypes, gender equality bodies.

Article 32 of the LGE “prohibits harassment, sexual harassment and sexual blackmail in the workplace or in 
connection with work on the basis of sex or gender by employers, employees or other persons engaged in work 
against other employees or other persons engaged in work.” The LGE prohibits any form of violence based on 
sex, sexual characteristics, i.e. gender and violence against women in the private and public spheres (Article 

59 Serious forms of discrimination include: causing and inciting inequality, hatred and intolerance based on national, racial or religious affiliation, language, 

political affiliation, sex, gender identity, sexual orientation and disability and age; promoting or committing discrimination by public authorities and in pro-

ceedings conducted by public authorities; promoting discrimination through public media; slavery, human trafficking, segregation, apartheid, genocide, ethnic 

cleansing and their promotion; discrimination against persons based on two or more personal characteristics, regardless of whether the influence of certain 

personal characteristics can be separated (multiple discrimination) or not (intersectional discrimination); discrimination that has been committed several 

times (repeated discrimination) or that is being committed over a longer period of time (prolonged discrimination) against the same person or group of per-

sons; discrimination that leads to severe consequences for the person being discriminated against, other persons or property, especially if it is a punishable 

offense where the predominant or exclusive motivation was hatred or intolerance towards the injured party, which is based on his personal characteristics.

60 Strategy for the Prevention and Prevention Against Discrimination for the period 2022-2030 (“Official Gazette of the Republic of Serbia”, No. 12/2022)

61 The Republic of Serbia – Ministry for Human and Minority Rights and Social Dialogue, https://www.minljmpdd.gov.rs/lat/javne-rasprave.php

62 “Official Gazette of the Republic of Serbia”, No. 52/2021
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51) and prescribes the duty of every person, public authority, employer, association and institution to report 
any form of violence based on sex and gender and violence against women in the private and public spheres 
(Article 53). A violation of the provisions of the LGE is treated as a civil liability.63 

3.3.  Law on Prevention of Domestic Violence in the Republic of Serbia

The Law on Prevention of Domestic Violence64 (LPDV) regulates prevention of domestic violence and actions 
of state bodies and institutions in preventing domestic violence and providing protection and support to vic-
tims of domestic violence, while it does not apply to minors who commit acts of domestic violence. The goal 
of the law is to regulate the organization and actions of state bodies and institutions in a general and uniform 
manner and thereby enable effective prevention of domestic violence and urgent, timely and effective protec-
tion of and support for victims of domestic violence (Article 2).

Domestic violence is defined in Article 3 of the LPDV and represents an “an act of physical, sexual, psycholog-
ical or economic violence of the perpetrator against a person with whom the perpetrator is either presently or 
has previously been in a matrimonial relationship or common-law marriage or partnership relationship, or with a 
person he/she is blood-related to in the direct line, or side line up to the second degree or with whom he/she is 
in an in-law relationship up to the second degree or to whom he/she is an adoptive parent, adopted child, foster 
parent or foster child or with another person with whom he/she lives or has lived in a common household.”65

The police, public prosecutor’s offices, courts of general jurisdiction and civil courts, as competent state au-
thorities, and centers for social welfare as institutions are all responsible for preventing domestic violence and 
providing protection and support to victims of domestic violence and victims of criminal offences defined by 
this law (Article 7). Noncompliance entails disciplinary responsibility.

 
3.4. Criminal Law Protection against Gender-Based Violence and Digital Violence – a 
 Gender Dimension of Violence in the Digital Space

In Serbia, in recent years, a number of changes have been made to the criminal and criminal procedure legis-
lation, so it can be said that there is a relatively satisfactory system of legal protection against gender-based 
violence in place. However, the existing favorable legal arrangements and inter-institutional cooperation do 
not have a quick positive effect, given that negative trends in mass culture, prejudices and stereotyped un-
derstanding of the position and role of women in society, culturally accepted patterns of violence, difficult 
economic conditions, global and local increase in violence and crime, inconsistent social policies and practice 
etc. contribute to the general increase in gender-based violence. This is confirmed by the findings of official 
reports of the state bodies, independent reports of women’s non-governmental organizations and also of the 
concluding observations of CEDAW and GREVIO, which, among other things, encourage the State to strength-
en its efforts in overcoming stereotyped attitudes towards the roles and responsibilities of women and men in 
the family and society and to continue to make legal changes in accordance with the Istanbul Convention and 
implement measures to eliminate gender stereotypes by promoting a positive image and essential equality of 
women and men.66

63 For the purpose of better implementation of the Law, the Republic of Serbia adopted the Gender Equality Strategy 2021- 2030 and the Action Plans for 

2022 and 2023 for the implementation of the Gender Equality Strategy 2021- 2030 (Official Gazette of the RS, No. 103/2021), https://www.paragraf.rs/glasila/

rs/Old/reg/rs_2022/r22099_023.htm

64 “Official Gazette of the Republic of Serbia”, No. 94/2016.

65 The Law on Prevention of Domestic Violence also applies to cooperation in the prevention of domestic violence (Articles 24-27) in criminal proceedings for 

the following crimes: stalking (Article 138a of the Criminal Code); rape (Article 178 of the Criminal Code); sexual intercourse with a helpless person (Article 

179 of the Criminal Code); sexual intercourse with a child (Article 180 of the Criminal Code); sexual intercourse by abuse of office (Article 181 of the Criminal 

Code); illicit sexual acts (Article 182 of the Criminal Code); sexual harassment (Article 182a of the Criminal Code); pimping and facilitating sexual intercourse 

(Article 183 of the Criminal Code); mediation in prostitution (Article 184 of the Criminal Code); showing, procuring and possessing pornographic material and 

exploiting minors for pornography (Article 185 of the Criminal Code); inducing a child to participate in sexual acts (Article 185a of the Criminal Code); neglect 

and abuse of a minor (Article 193 of the Criminal Code); domestic violence (Article 194 of the Criminal Code); failure to provide support (Article 195 of the 

Criminal Code); violation of family obligations (Article 196 of the Criminal Code); incest (Article 197 of the Criminal Code); human trafficking (Article 388 of 

the Criminal Code); other criminal acts, if the criminal act is the result of domestic violence.

66 Petrušić, N., Žunić, N., Vilić, V.: The Crime of Domestic Violence in Court Practice: New Tendencies and Challenges, OSCE Mission to Serbia, Beograd, 

2018., p. 12.

The Criminal Code of the Republic of Serbia (CC) contains a number of provisions and articles that can be 
related to gender-based violence. Article 54a of the CC takes as a special aggravating circumstance when 
determining punishment for hate crimes, among other things, sex and gender identity, which brings sex and 
gender into relation with hatred as a motive for committing a criminal offence.67 So, the CC does not provide 
for hate crime as a separate criminal offense. However, given the high level of social danger, violent nature, 
discrimination against members of a certain social group, the existence of prejudices and stereotypes against 
members of a certain social group, the creation of a “hate culture” model, the high “dark numbers of crime”, 
this form of criminal behavior should be defined as a separate criminal offence.

In Chapter XIII, for crimes against life and body and the crime of aggravated murder (Article 114), more serious, 
qualified forms of these criminal offenses are causing death of a child or a pregnant woman (Article 114, point 
9) and causing death of a member of the family whom the perpetrator previously abused (Article 114, point 
10). Although Article 114 (10) does not specifically emphasize gender of the family member who was previ-
ously abused, studies of femicide show that the victim is most often female. Given the frequency of criminal 
acts of murder where the victims are women and perpetrators are men, we suggest that femicide be defined 
as a separate form of aggravated murder, as any gender-motivated murder of a woman, based on misogyny, 
discrimination and disrespect for a woman’s life and bodily integrity.68

In criminal offense of instigating someone to commit suicide and aiding to commit suicide (Article 119), the 
use of the internet and social networks for instigating someone to commit suicide and aiding to commit suicide 
should be considered as a separate form of this criminal offense, which would be punished with the same 
punishment as if the offense was committed against a child.

Criminal offences against freedoms and human and civil rights are listed in Chapter XIV. The relation with 
gender-based violence exists in Article 128 of the CC, which criminalizes violation of equality. Imprisonment 
of up to three years is provided for the perpetrator who, among other things, due to differences in sex, sexual 
orientation and gender identity denies or limits the rights of a person or a citizen guaranteed by the Consti-
tution, laws or other regulations or general acts or ratified international treaties or gives a person or a citizen 
privileges or preferences on the basis of such differences. An aggravating circumstance (paragraph 2) is when 
the perpetrator is an official and commits this criminal offense while performing his duties (punishable by 
imprisonment for a term between three months and five years).

The criminal offense of endangerment of security (Article 138) is not gender determined nor is it foreseen in 
what way and by what means it can be perpetrated. Given that practice shows that threats to security can be 
made by using the internet and social networks and that women are often victims of this form of crime, we 
recommend that one of the forms of this criminal offense be online endangerment of security.

Regarding the criminal offense of stalking (Article 138a), several acts of execution are foreseen.69 When enu-
merating the acts of the criminal offence of stalking, we believe that it was necessary to include a very wide-
spread form of stalking - stalking over the internet and social networks. As one of the methods of execution of 
stalking, under the description of the criminal offense, stalking can be carried out through the means of com-
munication, although they are not specified. In this way, there was a lack of precision in formulating and em-
phasizing the prohibition of misuse of the internet and social networks. There is no explanation of what means 
of communication include in Article 112 of the CC (definition of terms), although this Article, among other 
things, defines computer data, computer network, computer program, computer virus and computer system.70

67 Konstantinović Vilić, S., Petrušić, N., Beker, K.: Društveni i institucionalni odgovor na femicid u Srbiji, I, Udruženje građenki FemPlaz, Pančevo, 2019., p. 97.

68 Ibid, p. 97.

69 This criminal offense exists when the perpetrator over a certain period of time: follows another person without authorization or undertakes other actions 

with the aim of physically approaching that person against that person’s will; against the will of another person tries to establish contact with him directly, with 

the help of a third person or through various means of communication; abuses the personal data of another person or a person closely related to him for the 

purpose of offering goods or services; threatens to attack the life, body or freedom of another person or a person closely related to him, as well as undertakes 

other similar actions in a way that can significantly endanger the life of the person against whom these actions are undertaken. A fine or a prison sentence of 

up to three years is provided for the aforementioned acts.

More serious forms of the criminal offense of persecution exist if the perpetrator, with the aforementioned actions, caused a danger to the life, health or body 

of the person against whom the crime was committed or a person closely related to him or if another person or a person closely related to him dies. The 

prescribed punishment for the first severe form is a prison sentence of three months to five years, while for the other severe form, a prison sentence of one 

to ten years is prescribed.
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In the criminal offense of violation of privacy of letters and other mail (Article 142), an unauthorized opening 
of someone else’s letter, telegram or other closed correspondence or consignment or otherwise violating their 
privacy or unauthorized withholding, concealing, destroying or delivering someone else’s letter, telegram or 
other consignment to another person or violating privacy of electronic mail or other mail is criminalized. In this 
way, the legislation regulates also wiretapping and recording chatrooms, which is so frequent in social net-
works. Still, here we should add delivering photographs, recordings, videos showing intimate parts of another 
person’s body or another person in an intimate relationship.

Regarding the criminal offense of unauthorized wiretapping and recording (Article 143), it is not specified 
whether this offense also applies to communication in the virtual world. Considering the frequency of surveil-
lance of communication on social networks and in chatrooms, it is necessary to extend the act of this offence 
to electronic communication and not just limit it to a conversation, statement or announcement.

Unauthorized photography is a criminal offense in which the perpetrator takes a photograph, film, video or 
other recording of a person without authorization and thereby interferes with his personal life or who hands 
over or shows such a recording to a third party or otherwise enables him to familiarize himself with the content 
thereof (Article 144). The more serious form of this criminal offense is when the perpetrator is an official who 
commits this criminal offense while performing his duties.

The Criminal Code criminalizes unauthorized publication and presentation of other people’s texts, portraits and 
recordings (Article 145). The perpetrator who publishes or presents a text, portrait, photograph, film or pho-
nogram of a personal nature without the consent of the person who made the text or to whom the text refers, 
i.e. without the consent of the person shown on the portrait, photograph or film or whose voice was recorded 
on phonogram or without the consent of another person whose consent is required by law and thereby signifi-
cantly interferes with the personal life of that person, shall be fined or punished by imprisonment for a term 
of up to two years.71 Due to the prevalence of the so-called revenge pornography, publishing and showing to 
others sexually explicit photos and videos (photos and videos that show the intimate parts of another person’s 
body or another person in an intimate relationship) should be criminalized as a separate form of this criminal 
offence, as is the case with the criminal offense of violating privacy of letters and other mail (Article 142). In 
addition, in the criminal offenses of unauthorized photography (Article 144) and unauthorized publication and 
presentation of someone else’s texts, portrait or recordings (Article 145), when establishing the act of crime, 
abuse of photographs or unauthorized publication of data published on the internet or social networks should 
be taken into account.

As the violation of privacy can be committed in a number of ways in the virtual space, as part of the criminal 
offense of unauthorized collection of personal data (Article 146), the violation of privacy of data published by 
users on social networks for the purpose of informal communication with other users should be punishable. 
This kind of problem can also occur in cases where employers collect data about employees from their posts 
on social networks (cyber mobbing).

Perpetration of the crimes against honor and reputation (Chapter XVII), insult (Article 170) and dissemination 
of information about personal and family life (Article 172) through an unauthorized use of computer services 
or a computer network is not criminalized. For the criminal offense of insult, the following should be added in 
paragraph 2 of Article 170: “If the act referred to in paragraph 1 of this Article was committed over the internet 
or on social networks”.

70 Vilić, V., Proganjanje putem interneta – ko su izvršioci i žrtve?, Godišnjak Pravnog fakulteta u Istočnom Sarajevu, godina III, 2/2012, 2013, UDK: 004.738.5 

: 343.3/.7 DOI: 10.7251/GPFIS1302123V 

71 TA more severe form exists if the criminal offence is committed by an officer while performing his duty (imprisonment for a term of up to three years).

72 The Criminal Code adopted a new concept of the criminal offense of rape, which ensures equal legal protection for all victims, regardless of the gender 

of the victim and perpetrator (the victim and perpetrator are defined in a gender-neutral sense) and their sexual orientation, as well as a new way of defining 

the act of committing rape and other sexual offenses, which, in addition to sexual assault, includes an act equated to it (Art. 178). However, the legislator 

still foresees only “classical rape”, which consists of coercion of the victim (passive subject) into sexual intercourse or an act equivalent to it, using force or 

threatening to directly attack the life or body of that person or a person closely related to him (so-called qualified threat). The emphasis is on coercion, and 

not on the absence of the victim’s free consent to sexual intercourse, so the definition of the act of execution is still not fully aligned with the Istanbul Con-

vention. Nor are the definitions of the criminal acts of sexual assault (of a helpless person, a child and by abuse of office) fully harmonized with the Istanbul 

Convention, because not all actions from Article 36, paragraph 1 of the Convention is covered.

Criminal law protection against sexual violence is provided through criminalization of behavior that protects 
sexual freedom (Chapter XVIII): rape (Article 178), sexual intercourse with a helpless person (Article 179), 
sexual intercourse with a child (Article 180), sexual intercourse by abuse of office (Article 181), illicit sexual 
acts (Article 182), sexual harassment (Article 182a), pimping and facilitating sexual intercourse (Article 183), 
mediation in prostitution (Art. 184), showing, procuring and possessing pornographic material and exploiting 
a child for pornography (Article 185), inducing a child to attend sexual acts (Article 185a), abuse of computer 
networks or other technical means of communication for committing criminal offences against sexual free-
dom of a child (Article 185b).72

Criminalization of sex-based harassment can be evaluated positively, although the name of the offence is not 
adequate because it is about illegal behavior of a sexual nature, and a more appropriate name would be sexual 
harassment, and the description of the act of execution is insufficiently defined.

The section of the CC that refers to criminal offenses against sexual freedom defines a number of criminal 
offenses related to child pornography, which fully corresponds to Article 9 of the Convention on Cybercrime 
and the Convention on Protection of Children against Sexual Exploitation and Sexual Abuse. The necessity of 
defining and criminalizing these criminal offences in the CC stems from the fact that the abuse of juveniles 
and children for pornography, along with the abuse of payment cards and piracy, is the most common form of 
cybercrime.

Abuse of computer networks or other technical means of communication for committing criminal offences 
against sexual freedom of the minor by arranging a meeting and arriving at an agreed place to meet with the 
minor is a criminal offense punishable under Article 185b of the CC.

Under the Criminal Code, the crime of domestic violence (Article 194) has one basic, one light and three seri-
ous forms. The basic form of the criminal offense is domestic violence: “Whoever by use of violence, threat of 
attacks against life or body, insolent or ruthless behavior endangers the tranquility, physical integrity or mental 
condition of a member of his family shall be punished by imprisonment for a term between three months to 
three years” (Article 194, paragraph 1)”73. Given that the expansion of digital violence has been noticed in re-
cent years, threats sent via SMS messaging or via social networks should be included as one of the forms of 
execution of this criminal offence.

Article 112, paragraph 28 of the CC provides a definition of a family member which excludes from criminal law 
protection against domestic violence ex-spouses who do not live in a common household and do not have 
a child together, ex-common-law partners who may still live in a common household, as well as parents of 
common-law partners. This definition of family members is not in accordance with the standards set in inter-
national documents and ignores the fact that very often violence does not end with termination of a marital or 
domestic union. In this way, the possibility of criminal law protection of all victims of intimate partner violence 
and domestic violence was reduced. In addition, the definitions of a family member are not harmonized in the 
Criminal Code, Family Law and the Law on Prevention of Domestic Violence.

The Criminal Code contains regulations of a substantive legal nature in relation to computer-related crime: 

73 Another form of this criminal offense exists: “if a weapon, dangerous tool or other means suitable for seriously injuring the body or seriously harming 

health was used during the execution of the offense referred to in paragraph 1 of this Article, the perpetrator shall be punished by imprisonment for a term 

from six months to five years.”

The third form exists in the case where the violence caused serious bodily injury or severe damage to the health of a family member, or the act was committed 

against a minor. This form of criminal offense is punishable by imprisonment for a term from two to ten years.

The fourth, most serious form of the crime of domestic violence exists when, as a result of the acts of the crime, a family member died. The penalty for this 

most severe form is imprisonment for a term of three to fifteen years.

The fifth form exists when the perpetrator violates the measures of protection against domestic violence that the court imposed under the law governing 

family relations. In that case, the perpetrator will be punished by imprisonment for a term from three months to three years and a fine.

74 In this sense, criminal acts of computer-related crime established as an offence in the Criminal Code can be classified into three groups: (1) all criminal of-

fences that have the security of computer data as a group object of protection; (2) criminal offenses against intellectual property, other property, the economy 

and legal traffic, in which computers, computer networks, computer data and their products in physical or electronic form appear as the object or the means 

of execution, if the number of copies of copyright works exceeds 2,000 or the material damage is above one million dinars and (3) criminal offences against 

the freedoms and human and civil rights, sexual freedom, public order and peace, constitutional order and security of the Republic of Serbia, which due to the 

method of execution or the means used undoubtedly belong to computer-related crime.
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Chapter XXVII provides for criminal offenses against security of computer data as well as other criminal of-
fenses which are considered under the Convention on Cybercrime and applicable legal regulations as comput-
er-related crime.74 The provisions on computer-related crime are contained primarily in the general part of the 
Criminal Code which refers to the “meaning of terms” (Article 112, (16-20) and (33-34) of the CC). Unautho-
rized use of computers and computer networks can occur as part of the crimes against honor and reputation 
(Chapter XVII of the CC), especially criminal offenses of insult (Article 170), dissemination of information 
about personal and family life (Article 172) and damage to reputation due to racial, religious, ethnic or other 
affiliation (Article 174). However, the CC does not criminalize an unauthorized use of computer services or 
computer networks as a method of perpetration of those criminal offences.

The Criminal Code of the Republic of Serbia defines a large number of criminal offenses which should be 
harmonized with the provisions of the Convention on Cybercrime. The criminal legislation does not contain 
provisions to protect users of social networks against harassment, sexual harassment, cyber mobbing, peer 
abuse - bullying, false representation, creation of a false identity, internet fraud, etc.

3.5.  Criminal Procedure Code and Procedural Provisions on Computer-related Crime

The Criminal Procedure Code of the Republic of Serbia (CPC) contains provisions which refer to procedural 
mechanisms and powers of those involved in criminal proceedings, identification of perpetrators, collection of 
evidence, prosecution and trial. The CPC does not contain special provisions on the collection and securing of 
evidence relating to criminal acts of computer-related crime nor does it define electronic evidence which has 
the same value as physical evidence. Unlike the Cybercrime Convention which indicates the specificity and 
importance of electronic evidence (information or data important for the investigation, stored in a computer or 
submitted via a computer), the CPC does not specifically distinguish or recognize the importance of electronic 
evidence in the process of proving criminal acts of computer-related crime.

Nevertheless, the CPC contains several provisions which could be relevant for gaining access to the content of 
stored computer data. Under Article 152, paragraph 3 of the CPC, devices for automatic data processing and 
equipment on which electronic records are or can be stored can be subject to search (searches of apartments 
and other premises or persons). Unlike the search of an apartment and other premises or persons, which can 
be carried out in certain cases even without a court decision, search of devices and equipment is not possible 
without a court order, and it can be concluded that a court order is necessary in any case. This means that 
when the law enforcement officers find a computer with data related to the commission of a computer-related 
crime, they can only take security measures, that is, with the aid of an expert, they can find, secure or describe 
traces, but may not search the computer before they receive a court decision75. Other provisions of the CPC 
refer to seizure (Article 147). Objects that can be seized and used as evidence in criminal proceedings include 
devices for automatic data processing and devices and equipment on which electronic records are stored or 
can be stored.76 The CPC does not provide for the application of these rules to computer data, but given that 
computer data is considered to be a document if it can or will serve as evidence, it could also be seized.

Article 162, paragraph 1 of the CPC also lists criminal offences that may be related to the use of computers 
and computer technology: showing, procuring and possessing pornographic material and exploiting minors 
for pornography (Article 185, paragraphs 2 and 3 of the CC), instigating national, racial and religious hatred and 
intolerance (Art. 317 of the CC), human trafficking (Article 388 of the CC) and the criminal offense from Article 
98, paragraphs 3 to 5 of the Law on Data Secrecy.77 Special evidentiary actions may also be undertaken, under 
the conditions provided for by the CPC, in relation to these criminal offences.

 

75 For more information see: Pisarić, Milana: „Pretresanje računara radi pronalaženja elektronskih dokaza“, Zbornik radova Pravnog fakulteta u Novom Sadu, 

1/2015, p. 233

76 Knežević, Saša: „Krivično procesno pravo: opšti deo“, Niš: Pravni fakultet, Centar za publikacije, Niš, 2015, p. 318

77 Art. 98 of the Law on Data Secrecy (“Official Gazette of the RS”, No. 104/2009) provides for imprisonment for the criminal offense of unauthorized commu-

nication, handing over or making available data or documents that have been entrusted and represent classified information designated as a “state secret” to 

an unknown person , if the offence was committed out of self-interest or for the purpose of publishing or using secret data or if it was done during a war or a 

state of emergency or if the offence was committed out of negligence.

78 “Official Gazette of the RS”, No. 32, 8 April 2013.

3.6. Law on Special Measures for the Prevention of Criminal Offences against Sexual 
 Freedom of Minors

The Law on Special Measures for the Prevention of Criminal Offenses Against Sexual Freedom of Minors78 
the so-called “Mary’s Law”) prescribes special measures to be implemented against perpetrators of criminal 
offenses against sexual freedom committed against minors as defined by law and regulates the maintenance 
of special records of the persons convicted for these crimes. The purpose of the law is to prevent sexual 
delinquency against minors. The scope of application of the law includes precisely defined criminal offenses 
committed against minors, among which are the criminal offenses of computer-related crime, i.e. presenting, 
procuring and possessing pornographic material and exploiting a minor for pornography (Article 185 CC) and 
exploiting a computer network or communication by other technical means for committing crimes against 
sexual freedom of minors (Article 185b of the CC). Special measures provided for by law apply to the perpetra-
tors of the aforementioned criminal offences after they served the prison sentence. The provision of Article 5, 
paragraph 3 is particularly important, which stipulates that criminal prosecution and enforcement of sentenc-
es for the crimes against sexual freedom committed against minors are not subject to statute of limitations. 
On the basis of the aforementioned provisions, as well as the provisions of the CC, it can be concluded that 
legislative and other measures provided for in Article 9 of the Convention on Cybercrime with regard to crimes 
related to child pornography are transposed into the Serbian legislation.

3.7.  Law on Personal Data Protection

The Personal Data Protection Law79 (PDPL) ensures the protection of the basic rights and freedoms of indi-
viduals, especially their right to the protection of personal data. The Law applies to the processing of personal 
data that is carried out, in whole or in part, in an automated manner, as well as to the non-automated process-
ing of personal data which is part of data collection or is intended for data collection (Article 3).

Article 4 of the Law defines the meaning of certain terms.80 By reviewing those terms, we have noticed that 
this Law does not contain the terms which are directly related to violence against women in the digital environ-
ment, that is, which could be linked to the bodily autonomy of a person and the protection of bodily autonomy 
from abuses through information and communication technology.

3.8.  Family Law 

The civil law protection against domestic violence is provided in the Family Law81 (FL), which prescribes family 
law protection measures and regulates the procedure for their imposition. The Family Law prohibits domestic 
violence, which is defined as “behavior by which one family member endangers the physical integrity, mental 
health or tranquility of another family member”, and in particular: causing or attempting to cause physical injury; 
causing fear by threatening to kill or cause bodily harm to a family member or a person closely associated with 
him; coercion into sexual intercourse; inducing sexual intercourse or sexual intercourse with a person who has 
not reached the age of 14 or a disabled person; restricting freedom of movement or communication with a 
third party; insulting, as well as any other insolent, reckless and malicious behavior (Article 197 of the Family 
Law).

As stated above, apart from the FL, the concepts of domestic violence and a family member are also defined in 
both the CC and LPDV, but the definitions are not harmonized, which means that protection against domestic 
violence is not equally available to all victims.

The court may impose on a family member who has committed violence one or more measures of protection 
against domestic violence (Article 198 of the FL), namely: an eviction order, regardless of the right of posses-
sion or lease of real estate; an order to move into a family apartment or house, regardless of the right of pos-

79 “Official Gazette of the RS”, No. 87/2018

80 Such as: personal information; the person to whom the data refers; personal data processing; pseudonymization; data collection; handler; processor; 

receiver; third party; consent; violation of personal data; genetic data; biometric data; health information; commissioner for information of public importance 

and personal data protection; information society service.

81 “Official Gazette of the RS”, Nos. 18/05, 72/2011- separate law and 6/2015.
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Law on Prohibition 
of Discrimination
(“Official	Gazette	
of the Republic 
of Serbia”, Nos. 
22/2009 and 
52/2021)82

 To amend Article 1, paragraph 1 to read as follows:

Scope of the Law
Article 1
This law regulates the general prohibition of dis-
crimination, regardless of whether the offence is 
committed in real space or by using digital and/or 
information and communication technology, forms 
and cases of discrimination, as well as procedures for 
the protection against discrimination.

To amend Article 2, paragraph 1, sub-paragraph 1 to 
read as follows:

Terms
Article 2
In this law:
1) the terms “discrimination” and “discriminatory 
treatment” shall mean any unjustified distinction or 
unequal treatment, i.e. omission (exclusion, limitation 
or priority), in relation to persons or groups as well as 
members of their families, or persons closely associ-
ated with them, in an open or covert manner, which is 
based on race, skin color, ancestry, citizenship, nation-
al or ethnic origin, language, religious or political be-
liefs, sex, gender, gender identity, sexual orientation, 
gender characteristics, income level, financial status 
, birth, genetic characteristics, state of health, disabil-
ity, marital and family status, convictions, age, appear-
ance, membership in political, trade union and other 
organizations and other real or perceived personal 
characteristics (hereinafter: personal characteristics), 
whether done in real space or using digital and/or 
information communication technology”;

To amend Article 5 to read as follows:

Forms of discrimination
Article 5
The forms of discrimination are direct and indirect 
discrimination, as well as violation of the principle of 

82 Relevant international standards: GREVIO General Recommendation No. 1 on the digital dimension of violence against women; Council of Europe Conven-

tion on Cybercrime 185 of 2001 (“Budapest Convention”, CETS 185); Recommendation Rec (2002)5 of the Committee of Ministers to member States on the 

protection of women against violence.

session or lease of real estate; prohibition of approaching a family member at a certain distance; prohibition of 
access to the area around the family member’s place of residence or work; prohibition of further harassment of 
a family member. Protection measures can last for one year maximum, but can be extended as long as there 
are reasons for imposing them.

Activity Plan for Harmonization of Legislation With International Obligations in the
Area of Prevention of Gender-based Violence Through Information and Communication 
Technology in Serbia

Name of the law

Name of the law

Change the existing provision

Change the existing provision

Add a new provision

Add a new provision

83 Relevant international standards: GREVIO General Recommendation No. 1 on the digital dimension of violence against women; the Council of Europe Con-

vention on Cybercrime 185 of 2001 (“Budapest Convention”, CETS 185); Recommendation of the Committee of Ministers to member States on the protection 

of human rights with regard to social networking services; relevant international standards: the  Istanbul Convention; Recommendation Rec (2002)5 of the 

Committee of Ministers to member States on the protection of women against violence. 

Law on Gender 
Equality	(“Official	
Gazette of the Re-
public of Serbia”, 
No. 52/2021)83

equal rights and obligations, responsibility, associa-
tion for the purpose of discrimination, hate speech, 
harassment, humiliating treatment and sexual and 
gender harassment and incitement to discrimination.
Segregation is any act by which an individual or legal 
person separates, without objective or reasonable jus-
tification, other persons or a group of persons on the 
basis of a personal characteristic referred to in Article 
2, paragraph 1, sub-paragraph 1) of this Law. Volun-
tary separation from other persons based on personal 
characteristics does not constitute segregation.
Incitement to discrimination is also a form of dis-
crimination. Discrimination exists if a person or a 
group of persons is induced to discriminate by giving 
instructions on how to undertake discriminatory 
actions or by inducing them to discriminate in another 
similar way.

To amend Article 1 (3) to read as follows:

“The law also regulates measures to suppress and 
prevent all forms of gender-based violence, regard-
less of whether the offence is committed in real space 
or by using digital and/or information communication 
technology, violence against women and domestic 
violence.”

To amend Article 6 (1) (11) to read as follows:

11) violence against women means any act of gen-
der-based violence, violence against women because 
they are women, i.e. violence which disproportionate-
ly affects women, as well as any violation of human 
rights and forms of discrimination against women 
and all acts of gender-based violence that lead or can 
lead to: physical, sexual, psychological and financial 
damage or suffering for women, including threats of 
such acts, coercion or arbitrary deprivation of liberty, 
either in public or in private life;

To amend Article 51 to read as follows:

“Prohibition of violence based on sex, sexual charac-
teristics or gender and violence against women”
Article 51
Any form of violence based on gender, gender char-
acteristics or gender and violence against women in 
private and public spheres is prohibited, regardless 
of whether the offence is perpetrated in real space or 
using digital and/or information and communication 
technology.”
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84 Relevant international standards: the Istanbul Convention; the Council of Europe study: Administrative data collection on domestic violence in Council of 

Europe member States, Study EG-VEW-DC(2008).

85 Relevant international standards: the Istanbul Convention, the Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse; 

GREVIO General Recommendation No. 1 on the digital dimension of violence against women.

Law on Preven-
tion of Domestic 
Violence (“Of-
ficial	Gazette	
of the Republic 
of Serbia”, No.  
94/2016)84

Criminal Code
(“Official	Ga-
zette of the Re-
public of Serbia”, 
Nos. 85/2005, 
88/2005 – 
corrigendum, 
107/2005 - 
corrigendum, 
72/2009, 
111/2009, 
121/2012, 
104/2013, 
108/2014, 
94/2016 and 
35/2019)85 

Article 32 should be amended by adding paragraph 
1 as follows:

 “All institutions that keep records are expected, as 
a minimum obligation, to disaggregate the recorded 
data on victims and perpetrators by gender, age, type 
of violence, as well as the relationship between the 
perpetrator and the victim, geographical location 
and other factors that the institution considers to 
be important for the procedure. In addition to data 
on the victim, it is necessary to collect data on the 
percentage of convicted perpetrators of all forms of 
violence covered by the Convention and the number 
of protective measures imposed”

Article. 145a should read as follows:

“Unauthorized publishing and showing to others other 
people’s photos and videos with sexually explicit 
content.”

Article 145a
(1) Whoever publishes or shows another person’s pho-
to and video with sexually explicit content without the 
consent of the person shown in the photo or video or 
to whom the photo or video refers, shall be punished 
by a fine or imprisonment for a term of up to two 
years.
(2) If the offence referred to in paragraph 1 of this 
Article is committed by an officer while performing 
his duties, he shall be punished by imprisonment for a 
term of up to three years.”

To amend Article 54 (1) to read as follows:

General rules on sentencing
Article 54
(1) The court will impose a punishment on the 
perpetrator of a criminal offense within the limits 
prescribed by law for that offense, taking into account 
the purpose of punishment and all the circumstances 
that influence the severity of the punishment imposed 
(mitigating and aggravating circumstances), and in 
particular: the degree of guilt, motives for the crime 
committed, the severity of the threat or violation of 
protected good, the circumstances under which the 
crime was committed, the previous life of the perpe-
trator, his personal circumstances, his behavior after 
the crime was committed, and especially his relation-
ship with the victim of the crime, as well as any other 
circumstances which refer to the personality of the 
perpetrator. Particularly aggravating circumstances 
should be if a family member, a person living together 
with the victim or a person who abused his authority 
and trust committed a criminal offense against a for-
mer or current spouse or partner, parents, children or 
other family members living in the same household; 
if related criminal offences are committed repeatedly 
during a certain period of time; if the criminal offense 
was committed against a child or in the presence 
of a child; if the criminal offense was committed 
in cooperation between two or more persons; if a 
criminal offense was preceded or followed by extreme 
violence; if weapons were used; if the perpetrator has 
been previously convicted for criminal offenses of a 
similar nature.”

To amend Article 112 (28) to read as follows:

“(28) The following are considered family members: 
spouses, their children, spouses’ ancestors in direct 
bloodline, common-law partners and their children, 
adoptive parents and adopted children, foster parents 
and foster child. Family members are also considered 
brothers and sisters, their spouses and children, for-
mer spouses and their children and parents of former 
spouses, as well as persons who have a child together 
or are about to have a child, even though they have 
never lived in the same family household.”

To amend Article 114 to read as follows:

A serious murder
Article 114
(1) The following shall be punished with imprison-
ment for s term of at least ten years or life imprison-
ment:
1) Whoever takes the life of another person in a cruel 
or insidious manner;
2) Whoever takes the life of another person through 
reckless and violent behavior;
3) Whoever commits a gender-motivated deprivation 
of a woman of life, based on misogyny, discrimina-
tion and disrespect for the woman’s life and bodily 
integrity (femicide);
4) Whoever takes the life of another person and at 
the same time intentionally endangers the life of 
someone else;
5) Whoever takes another’s life while committing the 
crime of robbery or armed theft;
6) Whoever takes another’s life out of self-interest, 
for the purpose of committing or concealing another 
criminal act, out of wanton revenge, or out of other 
base motives;
7) Whoever takes the life of an official or military 
person on official duty;
8) Whoever takes the life of a judge, public prose-
cutor, deputy public prosecutor or police officer in 
connection with the performance of official duties;
9) Whoever takes the life of a person performing 
tasks of public importance in connection with the 
tasks performed by that person;
10) Whoever takes the life of a child or a pregnant 
woman;
11) Whoever takes the life of a member of his family 
whom he previously abused;
12) Whoever deliberately takes the life of several peo-
ple, and it is not a premeditated murder, killing a child 
during childbirth or taking life out of compassion.
(2) Whoever acquires or prepares means for the 
commission of the criminal offense referred to in 
paragraph 1 of this Article or removes obstacles to its 
execution or agrees with others, plans or organizes its 
execution or undertakes another action that creates 

Name of the law Name of the lawChange the existing provision Change the existing provisionAdd a new provision Add a new provision
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the conditions for its immediate execution, shall be 
punished by imprisonment from one to five years.”

Amend Article 128 to read as follows:

Violation of equality
Article 128
(1) Whoever because of national or ethnic background, 
race or religion or because of the absence of such 
affiliation or because of differences in political or 
other beliefs, sex, disability, sexual orientation, gender 
identity, language, education, social status, social 
origin, property status or any other status of a personal 
nature, denies or restricts the rights of a person and a 
citizen established by the Constitution, laws or other 
regulations or general acts or ratified international 
treaties or gives him privileges or benefits based on 
this difference, shall be punished by imprisonment for 
a term of up to three years.
(2) Anyone who commits an offense by using digital 
and/or information and communication technology 
shall be sentenced to imprisonment for a term of up 
to three years.
(3) If the act referred to in paragraphs 1 and 2 of this 
article is committed by an officer while performing 
his duties, he shall be punished by imprisonment for a 
term between three months and five years.”

Amend Article 138 (1) to read as follows:

Endangering safety
Article 138
(1) Whoever endangers the safety of a person by 
threatening to attack the life or body of that person 
or a person closely associated with, regardless of 
whether the offence was committed in real space or 
by using digital and/or information and communi-
cation technologies, shall be punished by a fine or 
imprisonment for a term of up to one year.”

Amend Article 138a, paragraphs 1 and 2 to read as 
follows:

Stalking
Article 138a
(1) Whoever during a certain period of time in real 
space or using digital and/or information and commu-
nication technologies persistently:
1) follows another person without authorization or 
undertakes other actions with the aim of physically 
approaching that person against his/her will;
2) against the will of another person tries to establish 
contact with him or her directly, through a third party 
or through digital and/or information and communica-
tion technologies and/or social networks;

Amend Article 142, paragraph 1 to read as follows:
 
Violation of privacy of letters and other mail
Article 142
(1) Whoever opens another person’s letter, telegram or 
any other closed mail or shipment without authoriza-
tion, or otherwise violates their confidentiality, or who 
without authorization retains, conceals, destroys or 
hands over another person’s letter, telegram or other 
mail, or who violates the confidentiality of electronic 
mail or other means of telecommunication or gives 
to another person photographs, recordings or videos 
that show intimate parts of another person’s body or 
another person in an intimate relationship, shall be 
punished by a fine or imprisonment for a term of up to 
two years.”

Amend Article 170, paragraph 2 to read as follows:

Insult
Article 170
(2) If the offence referred to in paragraph 1 of this 
Article was committed through the press, radio, televi-
sion or similar means, digital and/or information and 
communication technologies and/or social networks 
or at a public gathering, the perpetrator shall be fined 
from eighty to two hundred and forty daily amounts or 
one hundred and fifty thousand to four hundred and 
fifty thousand dinars.”

Amend Article 185, paragraphs 1 and 2 to read as 
follows:

“Showing, procuring and possessing pornographic 
material and exploiting a minor for pornography
Article 185
(1) Whoever sells, shows or displays, or by publicly 
displaying or using digital and/or information and 
communication technologies and/or social networks 
or otherwise makes available to a minor texts, imag-
es, audio-visual or other objects with pornographic 
content or shows him a pornographic performance, 
shall be punished by a fine or imprisonment for a 
term of up to six months.
(2) Whoever uses a minor for the production of im-
ages, digital records, audio-visual or other items with 
pornographic content or for a pornographic perfor-
mance, shall be punished by imprisonment for a term 
between six months and five years.”

Amend Article 182a, paragraph  3 to read as follows:

Sexual harassment
Article 182a
(3) Sexual harassment is any verbal, non-verbal or 
physical behavior that aims or represents a violation 
of the dignity of a person in the sphere of sexual life, 

Name of the law Name of the lawChange the existing provision Change the existing provisionAdd a new provision Add a new provision
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and that causes fear or creates a hostile, humiliating 
or offensive environment, regardless of whether the 
offence is perpetrated in the real world or using digi-
tal and/or information and communication technolo-
gies and/or social networks.”

Amend Article 119, paragraph  1 to read as follows:
 
Instigating to commit suicide and aiding to commit 
suicide
Article 119
(1) Whoever, in direct contact or by using digital and/
or information and communication technologies and/
or social networks, induces another to commit suicide 
or aids him to commit suicide, and suicide is commit-
ted or attempted, shall be punished by imprisonment 
for a term between six months and five years.

Amend Article 178, paragraph  1 to read as follows:

Rape
Article 178
(1) Whoever has an intercourse or commits an act 
equivalent to it with a person without his/her consent 
or induces another person to attempt sexual acts 
with a third person without his/her consent, shall be 
punished by imprisonment for a term between five 
and twelve years.”

Amend Article 289, paragraph  1 to read as follows:

Records and documentation on domestic violence 
Article 289
(1) The court is obliged to deliver the judgment in 
the dispute for protection against domestic violence 
immediately to the parties in the dispute and/or 
their representatives; to the guardianship authority 
in whose territory the family member against whom 
the violence was committed resides temporarily or 
permanently, as well as to the guardianship authority 
in whose territory the family member on whom the 
protection measure is imposed resides temporarily 
or permanently; to the competent police department 
in whose territory the family member against whom 
the violence was committed resides temporarily or 
permanently and to the competent public prosecutor’s 
office in whose territory the family member against 
whom the violence was committed resides temporari-
ly or permanently.”

Law on Personal 
Data Protec-
tion	(“Official	
Gazette of the 
Republic of 
Serbia”, No. 
87/2018)

Law on Preven-
tion of Harass-
ment in the 
Workplace (“Of-
ficial	Gazette	
of the Republic 
of Serbia”, No. 
36/2010)

Name of the law Name of the lawChange the existing provision Change the existing provisionAdd a new provision Add a new provision

Amend Article 4, paragraph  1 to read as follows:

1) “personal data” is any data relating to an individual 
who is identified or identifiable, directly or indirectly, in 
particular on the basis of an identity marker, such as 
name and identification number, location data, iden-
tifiers in electronic communication networks or one 
or more characteristics of his physical, physiological, 
genetic, mental, economic, cultural and social identity, 
as well as a photograph, digital or video recording of 
the person that reveals intimate parts of the body of 
that person;

Amend Article 6, paragraph  1 to read as follows:

“Abuse, in terms of this law, is any active or passive 
behavior in real space or using digital and/or informa-
tion and communication technologies and/or social 
networks towards an employee or a group of em-
ployees of the employer that is repeated, and which 
aims at or represents damage to dignity, reputation, 
personal and professional integrity, health, position 
of the employee and which causes fear or creates a 
hostile, humiliating or offensive environment, worsens 
the working conditions or leads to the isolation of the 
employee or induces him to terminate employment or 
cancel his employment contract or another contract 
on his own initiative.”

Family Law (“Of-
ficial	Gazette	
of the Republic 
of Serbia”, 
Nos.  18/2005, 
72/2011 – 
another law and 
6/201586

86 CEDAW, the Istanbul Convention.
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87 Article 3 (Equality before the Law) and Article 7 (Values references equality), of the Constitution of Kosovo.

88 Article 24 of the Constitution of Kosovo.

89 Ibid, Article 22.

90 Amendment of the Constitution of the Republic of Kosovo No. 07-V-058 25 September 2020, Amendment No. 26.

91 Law No 05/L-021 on Protection from Discrimination.

92 Ibid, Article 1. 

93 Ibid, Article 2(1), Ibid.

94 Ibid, Article 4(1).

95 Law No. 05/L-020 on Gender Equality.

96 Ibid, Article 1(1) 

97 Ibid Article 2(1).

98 Ibid, Article 4 (1).

99 Constitution of the Republic of Kosovo, Article 133.

100 Law No. 05/L -019 on Ombudsperson..

101 Ibid, Article 1(2).

Kosovo*

1.  Constitution of Kosovo

Equality87 and non-discrimination88 are the basic principles of the Constitution. Freedom of expression is guar-
anteed by the Constitution. Article 40 provides that freedom of expression means the right to express oneself, 
to disseminate and receive information, opinions and other messages without impediment. Yet, the same Arti-
cle provides that freedom of expression can be limited by law when it is necessary to prevent encouragement 
or provocation of violence and hostility on grounds of race, nationality, ethnicity or religion. 

Freedom of media and pluralism is explicitly addressed in Article 42 of the Constitution as guaranteed rights, 
whilst censorship is permitted only in cases when it is necessary to prevent encouragement or provocation of 
violence and hostility on grounds of race, nationality, ethnicity or religion. The right to correct untrue, incom-
plete and inaccurate information is acknowledged by the same article. 

Freedom of association as a form of freedom of expression is established by Article 44 of the Constitution. It 
includes the right of everyone to establish an organization without obtaining any permission and freedom over 
the membership and participation in the activities of an organization. There are limitations or restrictions that 
can be applied for organisations or activities that infringe on the constitutional order, violate human rights and 
freedoms or encourage racial, national, ethnic or religious hatred which may be prohibited by a decision of a 
competent court.

Article 22 of the Constitution provides for direct applicability of a number of international human rights con-
ventions, including for priority of such provisions over national laws where there is a conflict.89 This includes: 
(1) Universal Declaration of Human Rights (UDHR); (2) European Convention for the Protection of Human 
Rights and Fundamental Freedoms and its Protocols (ECHR); (3) International Covenant on Civil and Political 
Rights and its Protocols (ICCPR); (4) Council of Europe Framework Convention for the Protection of National 
Minorities; (5) Convention on the Elimination of All Forms of Racial Discrimination; (6) Convention on the Elim-
ination of All Forms of Discrimination Against Women (CEDAW); (7) Convention on the Rights of the Child; (8) 
Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment; and (9) Council 
of Europe Convention on preventing and combating violence against women and domestic violence (Istanbul 
Convention)90. In addition, Article 53 of the Constitution provides that human rights and fundamental free-
doms guaranteed by the Constitution shall be consistently with the court decisions of the European Court of 
Human Rights. In this regard the protections set out in the ICCPR, ICERD, ECHR and the jurisprudence of ECtHR 
are important and relevant to Kosovo national legal system, even if Kosovo is not a member of the United Na-
tions, a signatory of those conventions or a member of the Council of Europe.

2.  Anti-Discrimination Legislation
 and Gender Equality 

The Law on Protection from Discrimination91 provides protection for the following protected characteristics:  
nationality, or relation to any community, social origin, race, ethnicity, colour, birth, origin, sex, gender, gender 
identity, sexual orientation, language, citizenship, religion and religious belief, political affiliation, political or 
other opinion, social or personal status, age, family or marital status, pregnancy, maternity, wealth, health sta-
tus, disability and genetic inheritance92. 

It applies to all acts or omissions, of all state institutions, natural and legal persons, public and private sec-
tor, who violate, violated or may violate the rights of any person or natural and legal entities in all areas of 
life93. Types of unequal treatment are specified as direct and indirect discrimination, discrimination based 
on perception, multiple discrimination, harassment, incitement of discrimination, victimisation, segregation, 
discrimination based on association, and failure of a reasonable adaptation/accommodation for persons with 
disabilities94.

The Law on Gender Equality95 protects and promotes equality between genders as a basic value of a demo-
cratic society96. It applies to men, women and persons who have a protected characteristic of gender identity 
or sex determination, and guarantees equal opportunity and treatment in public and private spheres of social 
life97. the Law on Gender Equality recognises gender-based violence as a form of discrimination that “seriously 
inhibits women’s and men’s ability to enjoy rights and freedoms on a basisof equality”.98

Protection of human rights and equality is ensured by the Ombudsperson Institution99. The basic role and 
competencies of the institution are defined by the Constitution, while these is further specified by the Law 
on Ombudsperson100. The Ombudsperson Institution is mandated to serve as an equality body for promoting, 
monitoring and supporting equal treatment without discrimination on grounds protected by the Law on Gender 
Equality and the Law on Protection from Discrimination101.
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3.  Legislation on freedom of
 expression,hate speech and hate 
 crime and media regulatory and 
 self-regulatory bodies 

The Civil Law against Defamation and Insult102 establishes civil liability for defamation and insult while ensur-
ing the principles of freedom of expression, providing for effective compensation for victims and acknowledg-
ing the role of the media in a democratic process. 

Kosovo’s criminal law sanctions the use of language to incite hatred. The Criminal Code covering the period up 
to 14 April 2019103 through Article 147 provides that anyone inciting and spreading hatred, discord or intoler-
ance between national, racial, religious, ethnic or other such groups living in the Republic of Kosovo, in a man-
ner which was likely to disturb public order can be fined or imprisoned up to 5 years. The gravity of punishment 
for such a crime increased in instances when the offence was:  

• systematic and committed by a person in a position of authority (imprisonment from 1 - 8 years); 
• committed by the means of coercion jeopardizing safety, exposing national, racial, ethnic or religious 
 symbols to derision, damaging the belongings of another person, or desecrating monuments
 (imprisonment of 1 - 8 years); and  
• systematic, caused by taking advantage of the position of authority or caused disorder, violence or 
 other grave consequences (imprisonment of 2 - 10 years).

The Criminal Code outlined aggravating circumstances to be considered by the courts. They included ethnic-
ity or national origin, nationality, language, religious beliefs or lack of religious beliefs, colour, gender, sexual 
orientation, or the affinity with persons with the aforementioned characteristics104. The same aggravating cir-
cumstances are included in relation to destruction or damage of property105.

The amended Kosovo Criminal Code (April 2019)106 provides greater protection with regards to hate speech 
and hate crimes. Article 141 on incitement of discord and intolerance has included sexual orientation and gen-
der identity as explicit grounds of protection while indicating other personal characteristics as a possibility or 
other unspecified grounds. The level of punishment for such crimes has remained the same as in the previous 
Criminal Code - up to 5 years of imprisonment. The punishment depending on the gravity of crimes under this 
article remains the same as in the previous Criminal Code. 

Similar aggravating circumstances to the previous Criminal Code, with an addition of gender identity have been 
outlined in a number of articles corresponding to various crimes such as aggravated murder107, assault108, light 
bodily injury109, grievous bodily injury110, destruction or damage of property111.

The violation of equal status of citizens and residents has also been criminalised by the current Criminal 
Code112. Denial or restriction of the rights provided by the Constitution or ratified international agreements is 
punished up to 3 years of imprisonment. Limitation of the freedom of expression for an ethnic, religious or 
linguistic community and denial of the use of anyone’s language and script are punished by imprisonment up 
to 1 year. The gravity of punishment is increased when the crimes are committed by someone in an official 
capacity abusing their authority. 

The Constitution also makes provision for the Independent Media Commission as a mechanism to regulate 
the range of broadcasting frequencies, issue licences to public and private broadcasters, establish and imple-
ment broadcasting policies113. The Law on the Independent Media Commission114 details the functions and 
responsibilities of this independent body to regulate the rights, obligations and responsibilities of natural and 
legal persons that provide audio and audio-visual media services.

The Independent Media Commission (IMC) is an independent body for regulation, management, and oversight 
of the broadcasting frequency spectrum115. It issues and renews licences for all the audio-visual media ser-
vices by granting rights to use the frequencies in the broadcasting frequency spectrum and imposes sanctions 
for the breach of terms and conditions of the licence. The IMC Code of Ethics is applicable to all its members 
or those granted with a licence. Article 5 of the Code of Ethics for Media Service Providers in Kosovo specif-
ically prohibits incitement of hatred including prohibiting the use of a number of protected characteristics 
including sexual orientation to denigrate, mock or ridicule.116 The IMC’s broadcasting strategy is subject to 
approval by the government. The IMC carries out periodic monitoring of tv stations and radio stations to check 
whether the latter are complying with their obligations. It also deals with complaints from citizens regarding 
the conduct of media outlets whether on television or radio that are regulated by the IMC.

The Kosovo Press Council (KPC) is a self-regulatory body for print and online media in Kosovo. it is a self-reg-
ulatory body based on membership and can only regulate those members who sign up to it. It can receive and 
deal with complaints from members of the public against those entities which are members.  Its decisions on 
complaints received by a third party are based on its Code of Ethics, which was lastly updated in December 
2019. The KPC Board that is entitled to decide on complaints is composed by the representatives of the media 
members. 

4.  Legislation on Gender-Base violence 

While Kosovo has taken a progressive path in adopting a number of acts aiming at prevention and protection 
of domestic violence victims, however, the inclusion of a broader concept of gender-based violence in the ad-
opted legislation and policies is lacking. The relevant applicable legislation involves: 

a. Criminal  legislation

i. Criminal Code (06/L-074), 2019;117

ii. Criminal Procedure Code (04/L-123).118

b. Strategy and policy guidance 

i. Kosovo Program for Gender Equality 2020-2024

112 Ibid, Article 190.

113 Constitution of the Republic of Kosovo, Article 141.

114 Law No. 04/L-044 on the Independent Media Commission.

115 Ibid, Article 3.

116 Available at 1476189555.8908.pdf (kpm-ks.org). 

117 Criminal Code (06/L-074) available at: https://gzk.rksgov.net/ActsByCategoryInst.aspx?Index=3&InstID=1&CatID=5.

118 Criminal Procedure Code (04/L-123) available at: https://gzk.rksgov.net/ActsByCategoryInst.aspx?Index=3&InstID=1&CatID=5. 

102 Law No. 02/L.65 against Defamation and Insult.

103 Law No. 04/L-082 Criminal Code of the Republic of Kosovo.

104 Article 74 (2), Criminal Code of Kosovo.

105 Ibid, Article 333(4).

106 Law No. 06/L-074.

107 Criminal Code of Kosovo, Law No. 06/L-074, Article 173 (1.10).

108 Ibid, Article 184 (3).

109 Ibid, Article 185 (3).

110 Ibid, Article 186 (4).

111 Ibid, Article 321 (4).
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a. Criminal Legislation 

The criminal provisions of the Istanbul Convention are generally gender-neutral, as the gender of the victim or 
perpetrator should, in principle, not be a constitutive element of a crime. This is not intended to prevent states 
from introducing gender-specific provisions,119 and there are exceptions. 

In Kosovo, an understanding of the gendered effects of violence related to crime is somewhat identifiable. The 
Draft Kosovo Criminal Procedure Code (KCPC) seeks to introduce “due consideration” for “the injured party 
or victim who is a victim of … human trafficking, gender-based violence, violence in a domestic relationship, 
sexual violence, exploitation or discrimination and victim[s] who have suffered considerable harm due to the 
severity of the criminal offense”.120 No definition of gender is included in the draft KCPC. 

The Criminal Code (CC) primarily understands the gendered aspects of violence only within the domestic set-
ting. It defines a “vulnerable victim” as: “a victim of a crime who is … a pregnant woman, … or a person whose 
relationship to and dependence on the offender make them particularly vulnerable to repeat victimisation, 
intimidation or retaliation”.121 “Vulnerable victims” are addressed specifically in several crimes relevant to gen-
der-based violence,122 but any crime that is committed against a victim who is “particularly vulnerable” is to be 
treated as aggravated during sentencing.123 The Supreme Court Sentencing Guidelines explain that the great-
est consideration in sentencing where these provisions apply is the level of vulnerability of the victim and the 
extent to which the perpetrator perceived that vulnerability.124 In relation to domestic violence, the Guidelines 
state that “a prolonged period of mental and physical abuse will increase the defencelessness of the victim 
and the likelihood of a finding of significant aggravation.”125 The Guidelines are generally informed on issues of 
domestic violence, though an understanding of gender-based violence is notably absent.

Other crimes are aggravated where the perpetrator shares a domestic relationship with the victim,126 and again 
there is a general aggravating factor with the same principle.127 The definition of “gender” within the CC has 
not yet been harmonised with the wider definition of gender given by the Istanbul Convention; it currently con-
tains the ambiguous definition used in the Rome Statute (“Gender - refers to the two sexes, male and female, 
within the context of society”).128 Regardless, several crimes are aggravated if committed on the grounds of 
gender,129  and there is a generally applicable aggravating factor with the same principle.130

The CC adequately provides protection from forced marriage. Forcing a person to enter into marriage, or en-
tering a marriage knowing that the other person was compelled, is punishable by imprisonment.131 The penalty 
increases if the offence is committed against a child (under age 18);132 by a parent; and/or if an element of 
material benefit exists. The CC also punishes any official who knowingly permits unlawful marriage. Civil law 
has a crucial role in addressing forced marriage. The Kosovo Family Law provides that a marriage is not valid 
when established “under coercion, threat or by mistake or any other lack of free will” and shall be annulled if 
the “spouse” has provided consent under fear, violence, or serious threat.133

Although the CC does not use the term “stalking”, the offence of “harassment” captures the same behaviour.134 

Harassment in the CC is “a pattern of repeated and unwanted attention or communication with the intent to 
harass, intimidate, injure, damage property or kill another person or his or her children, family, relatives or pets” 
or placing a person under surveillance with the same intent. The penalty increases if the crime is committed 
against a former or current domestic partner or family member. A further aggravating circumstance is where 
a weapon, instrument, or other object is used.

The CC now contains a new offence on sexual harassment.135 It protects all persons from sexual harassment, 
but attends specifically to those who are “vulnerable” due to age, illness, disability, addiction, pregnancy, or 
severe physical or mental disability, but not based on gender. There is a penalty increase if the perpetrator is in 
a position of authority over the victim or if a weapon, instrument, or object is used. 

Kosovo law also contains protection against sexual harassment outside of the criminal sphere, by prohibiting 
sexual harassment under the Law on Gender Equality and the Law on Protection from Discrimination.136 Never-
theless, including these prohibitions is positive because the scope of these laws is very broad, encompassing 
a wide range of aspects of public and private life, including but not limited to employment, education, access to 
social protection, social amenities, fair and equal treatment in court proceedings, and access to public places.

The CC contains the offences of rape and of sexual assault, which broadly correspond with the definition of 
sexual violence embodied in the Istanbul Convention.137 The definition of rape is subjecting another person to 
a sexual act without that person’s consent.138 Sexual assault is where a person touches another for a sexual 
purpose or induces a person to touch them or another person for a sexual purpose, without consent.139 The 
CC contains a wide range of aggravating circumstances. One is unique to rape: if the act is accompanied by 
a threat “to reveal a fact that would seriously harm the honour or reputation of such person or of a person 
closely connected”. Punishments for both rape and sexual assault are increased if there is a threat of violence, 
imminent danger, exploitation, use of weapon, torture, bodily injury, intoxication, awareness of a victim’s vulner-
abilities, or domestic relationship with the victim.

Under the CC, “consent” means voluntary agreement of a person over age 16 to engage in a sexual act.140 It 
can also mean voluntary agreement between two persons over the age of 14 where the difference in their ages 
does not exceed two years. A defence exists under the CC where a person mistakenly believes that a victim is 
over the age of 16 for “justifiable reasons”.141 In such circumstances, a person may not be criminally liable for 
engaging in a consensual sexual act with a person below the age of consent. The negligence of the accused 
is insufficient to satisfy this defence, meaning that the perpetrator should be convicted if they ought to have 
been aware that the victim was under the age of consent or if they acted recklessly. 

The CC defines some non-exhaustive circumstances where no consent is obtained. These are: where the vic-
tim expresses by words or conduct that they do not want to engage in a sexual act; where consent is expressed 
by someone other than the victim; where consent was obtained through deception, fear or intimidation; or 
where someone is not capable of agreeing to a sexual act because of diminished mental or physical capacity 
or intoxication.

119 Explanatory Report to the Council of Europe Convention on preventing and combating violence against women and domestic violence”, Istanbul, 
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122 See in particular: Light bodily injury (Article 185), grievous bodily injury (Article 186), female genital mutilation (Article 180), assault (Article 184), kidnap-

ping (Article 191), and unlawful deprivation of liberty (Article 193).
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125 Ibid.

126 See in particular: rape (Article 227), sexual assault (Article 229), degradation of sexual integrity (Article 230), and slavery, slavery-like conditions and 
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b. Strategy and Policy guidance 

The Kosovo Program for Gender Equality 2020-2024142, which contains a broader understanding of gen-
der-based violence. The Program is intended to address several structural inequalities affecting women and 
girls, considering all strategic documents affecting the gender equality agenda, including the National Strategy 
for Prevention of Domestic Violence (NSPDV), while not duplicating relevant strategies. 

First, it draws attention to women being disproportionately affected by gender-based violence. In relation to 
domestic violence, the Program discusses delays in issuing and enforcing protection orders and inadequate 
sentencing of perpetrators, even in cases of recidivist violence. The Program also discusses trafficking in 
human beings, the challenges of identifying and treating cases of sexual harassment, the prevalence of early 
marriages in minority and rural communities, and inadequate information on conflict-related gender-based 
violence. 

The Program also discusses low reporting of sexual violence and insufficient information on violence in the 
name of “honour”. Structural inequalities are addressed, such as women’s access to the labour market. The 
Program draws attention to limited gender-disaggregated data on gender-based violence, lower protection for 
women in the northern part of Kosovo, and a lack of follow-up mechanisms to monitor gender-based violence 
cases. In terms of objectives, the Program does not explicitly address several forms of gender-based violence 
not covered by the present or future NSPDV. Relevant targets in the Program include the percentage of do-
mestic violence cases handled by the judiciary; a review of the implementation of sanctions for perpetrators 
of gender-based violence, including adequate punishment for cases of trafficking in human beings; improving 
the evaluation of applications by the Commission for Verification for survivors of sexual violence perpetrated 
during the war within the mandated legal timeframe; integrating gender-based violence data into the Health 
Information System; and monitoring the percentage of girls and women who have experienced physical and 
psychological violence. 

In terms of activities, the Program includes designating judges and prosecutors specialised in dealing with 
family cases, domestic violence, sexual violence during the war, property and inheritance issues; training judg-
es, prosecutors, and police officers with regard to newly adopted definitions in the Criminal Code of Kosovo, 
emphasising domestic violence and sexual harassment; improving data regarding victims and perpetrators of 
domestic violence; raising awareness on women’s rights, including fighting domestic violence, gender stereo-
types, and patriarchy; preparing a situational analysis to understand better the situation of girls and women 
detained in the correctional system, including their access to reproductive health services; providing informa-
tion and training to girls and women in correctional systems and in prisons regarding their rights, including to 
rehabilitation and reintegration; and strengthening the capacity of the governmental commission reviewing 
applications from survivors of sexual violence during the war and of organisations licensed to increase wom-
en’s access to justice. Thus, while acknowledged in the Program, the broader understanding of gender-based 
violence has yet to be reflected fully in a comprehensive approach to addressing all forms of gender-based 
violence, as foreseen in the Istanbul Convention.

5.  Legislation on Protection from
 Domestic Violence  

Since 2010 and onwards, Kosovo has taken a progressive path in adopting a number of acts aiming at pre-
vention and protection of domestic violence victims, however, the prosecution of the violence in the domestic 
relationships did not take place until a later stage. The relevant applicable primary and secondary legislation 
involves: 

c. Civil primary and secondary legislation 

i. Law (03/L-182) on Protection Against Domestic Violence, 2010;143

ii. Administrative Instruction (12/2012) for determining the place and way of psychosocial treatment of 
 perpetrators of domestic violence, 2012;144

iii. Administrative Instruction (02/2013) on the method of treatment to perpetrators of domestic violence 
 with imposed mandatory medical treatment from alcoholism and addiction to psychotropic sub- 
 stances, 2013.145

d. Criminal primary and secondary legislation 

i. Criminal Code (06/L-074), 2019;146

ii. Guidance on the Legal Qualification and Treatment of Domestic Violence Cases according to the
 Criminal Code, Supreme Court of Kosovo, 2020;147

iii. Criminal Procedure Code (04/L-123).148

e. Strategy, policy guidance, and minimum standard procedures documents 

i. National Strategy and Action Plan on protection from Domestic Violence, 2016;149

ii. Government of Kosovo, Agency for Gender Equality, Standard Operating Procedures on Protection 
 against Domestic Violence, 2013.150

c. Civil primary and secondary legislation on domestic violence

Law on Protection from Domestic Violence - In 2010, the Law (03/L-182) on Protection against Domestic 
Violence (LPDV) was enacted with an aim to prevent all forms of violence occurred in domestic relationship 
including vulnerable groups such as children, elders and disabled persons who might be domestic violence 

142 Gender Equality Agency, Kosovo Program for Gender Equality 2020-2024, available at: https://abgj.rks-gov.net/assets/cms/uploads/files/Programi%20

i%20Kosov%C3%ABs%20p%C3%ABr%20Barazi%20Gjinore%202020-2024%20-%20ANGLISHT.pdf

143 Law (03/L-182) on Protection against Domestic Violence, available at: https://gzk.rksgov.net/ActDetail.aspx?ActID=2691. 

144 Administrative Instruction (02/2013) on the method of treatment to perpetrators of domestic violence with imposed mandatory medical treatment from 
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victims.151 Despite providing the appropriate legal measures to prevent domestic violence, the LPDV also aims 
to treat domestic violence perpetrators and mitigate the outcomes.152 The LPDV provides for the domestic 
violence offence to be litigated only in the civil proceedings and serves mainly to issue protection orders. Cur-
rently, the Assembly of Kosovo Committee on Human Rights, Gender Equality, Missing Persons and Petitions 
is revising the LPDV to align with EU Acquis and Istanbul Convention requirements. 

Under the LPDV, domestic violence is defined in very detailed form as one or more intentional acts or omis-
sions when committed by a person against another person with whom he or she is or has been in a domestic 
relationship, but not limited to: (i) use of physical force or psychological pressure exercised towards another 
member of the family; (ii) any other action of a family member, which may inflict or threaten to inflict physical 
pain or psychological suffering; (iii) causing the feeling of fear, personal dangerousness or threat of dignity; (iv) 
physical assault regardless of consequences; (v) insult, offence, calling by offensive names and other forms of 
violent intimidation; (vi) repetitive behaviour with the aim of derogating the other person; (vii) non-consensual 
sexual acts and sexual illtreatment; (viii) unlawfully limiting the freedom of movement of the other person; (ix) 
property damage or destruction or threatening to do this; (x) causing the other person to fear for his or her 
physical, emotional or economic wellbeing; (xi) forcibly entering removing from a common residence or other 
person’s residence; (xii) kidnapping. LPDV provides for domestic violence victims to acquire protection orders 
against domestic violence acts caused by perpetrators. The protection orders are submitted within the juris-
diction of the victims’ residence.153 Depending on the risks which potentially may be posed by the perpetrator, 
the domestic violence victims apply for three kind protection orders in the civil court, which are as follows: 1. 
Protection Order (PO); 2. Emergency Protection Order (EPO) and; 3. Temporary Emergency Protection Orders 
(TEPO). The differences between these orders depend on the factors under whose authority they are issued, 
the timeframe, and what kind of measures are sought.

Administrative Instruction for determining the place and way of psychosocial treatment of perpetrators of 
domestic violence is an LPDV secondary legislation that regulates and determines the place and manner of 
implementation of psychosocial treatment on a DV perpetrator as prevention of repetition or recidivism.154 

The main goal of psychosocial treatment is to prevent domestic violence perpetrators’ from further violent 
behaviour and also gaining self-control to prevent replication of similar violent situations against domestic 
violence victims.155 Psychosocial treatment is offered by the way of counselling perpetrators, identifying the 
origin of violent behaviour, and increasing the responsibility of the perpetrators violence for his violent be-
haviour.156 The court imposed mandatory measures of psychosocial rehabilitation are issued for a period of 
six (6) months and the domestic violence perpetrator is bound to undergo such treatment.157 The psychosocial 
treatment of domestic violence perpetrators is performed in health facilities, social institutions, and NGOs 
who are specialized in psychosocial treatment.158 However, perpetrators who have a prior history or have been 
psychiatrically diagnosed with mental health issues are treated at mental health institutions under their pro-
fessional rules.159 The way and plan of psychosocial treatment of domestic violence perpetrator are shared in 
writing with the domestic violence victim, family member, and guardians, and if the domestic violence victims 
agree, they can be involved and cooperate during the treatment process.160

The termination of the psychosocial treatment occurs when: (i) when the treatment has reached the purpose; 
(ii) when the perpetrator does not follow the treatment or when the treatment does not provide the intended 
results and such information are provided to the competent court; (iii) has passed the 6 months period; (iv) the 
court decides to terminate the treatment; and (v) the domestic violence perpetrator dies.161 The registration, 
evidence, and reporting including the overseeing of the implementation of protective measures for psychoso-
cial treatment are determined and performed by the competent court.162

Administrative Instruction (on the method of treatment to perpetrators of domestic violence with imposed 
mandatory medical treatment from alcoholism and addiction to psychotropic substances - is an LPDV sec-
ondary legislation that regulates the mandatory medical treatment of domestic violence perpetrators who are 
addicted to alcohol and psychotropic substances.163 The purpose of this mandatory measure is to treat the 
domestic violence perpetrators from such addiction rehabilitate and raise awareness to take responsibility 
and control over their conduct and actions, including the resocialization and reintegration to live a responsible 
life.164

These mandatory measures are imposed by the competent court in cases where the domestic violence perpe-
trator acted violently in a domestic relationship under the influence of alcohol and psychotropic substances, 
and such measures can take up to two (2) years.165 Such treatment is performed at the healthcare institutions 
such as: (i) primary healthcare-Main Family Medicine Centres; (ii) Secondary healthcare- Regional hospitals 
psychiatric sections and Mental health centres; (iii) Tertiary healthcare-University Clinic Centre of Kosovo- 
Institute of Forensic Psychiatry; and (iv) other institutions who are licensed to perform these kinds of treat-
ments.166 The implementation of these mandatory treatment measures is performed by the Kosovo Police.167

d. Criminal primary and secondary legislation on domestic violence

Until 2019, the domestic violence was considered as civil offence, and as such, no criminal sanctions were 
sought under the LPDV, unless the perpetrator violated the protection orders. Through the new Criminal Code 
(06/L-074) enacted in 2019, for the first time the domestic violence including other forms of violence against 
women were recognized as criminal offences in compliance with the Istanbul Convention requirements and 
recommendations. 

The Criminal Code (CC) defines domestic violence as a physical, psychological, or economic violence act or 
mistreatment with the intent to violate the dignity of another person within a domestic relationship that is pun-
ished by a fine and imprisonment of up to three (3) years.168 When any other criminal offence act is committed 
within a domestic relationship, it is considered an aggravating circumstance.169 Furthermore, in cases where a 
family member uses physical, psychological, sexual , or economic violence, or any act or mistreatment against 
another member of his/her family is punished by a fine and imprisonment of up to three (3) years.170

The CC defines the term domestic relationship as the relationship between those who are engaged or were 
engaged or are married or were married or are in an extramarital union or were in an extra marital union or are 
cohabiting in a common household or were co-habiting in a common household; and those who use a com-
mon house and who are related by blood, marriage, adoption, in-law or are in a guardian relationship, including 
parents, grandparents, children, grandchildren, siblings, aunts, uncles, nieces, nephews, cousins; or who are 
the parents of a common child.171

The term domestic relationship in the CC has been aligned with the LPDV and is limited to the common house-
hold living arrangements, excluding other categories of victims who do not live with their partners or intimate 
partners in the common household or who are out of marriage relationship, thus, limiting the scope of applica-
tion of the law only to those living together. However, the Istanbul Convention extends the domestic and family 
relationship further, by making common household irrelevant with respect to qualifying the domestic or family 
relationship. 
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The CC relevant criminal offences which can be categorized under the definition of domestic violence, are 
those where the commission of an offence against a person with whom the perpetrator is in a domestic rela-
tionship such as a family relationship or a family member, where in such situation the domestic relationship is 
used as an aggravated circumstance, such in cases of:

i. Slavery, slavery-like conditions and forced labour – aggravated circumstance is considered if the
 offence is committed against a person with whom the perpetrator has a domestic relationship, the 
 perpetrator shall be punished by imprisonment of three (3) to 10 years;172

ii. Aggravated murder – aggravated circumstance is considered if the perpetrator deprives a family 
 member of his or her life, and is punished with imprisonment of not less than ten (10) years or of
 lifelong imprisonment;173

iii. Harassment – aggravated circumstance is considered if the offence is committed by a perpetrator 
 against a former or current domestic partner or a former or current family member and is punished by 
 imprisonment of six (6) months to five (5) years.174

iv. Rape – aggravated circumstance is considered if the offence is committed by a perpetrator who is the 
 parent, adoptive parent, foster parent, stepparent, grandparent, uncle, aunt, or sibling of the person or 
 shares a domestic relationship with the victim and is punished by imprisonment of five (5) to fifteen 
 (15) years;175

v. Sexual Assault – aggravated circumstance is considered if the offence is committed by a perpetrator 
 who is the parent, adoptive parent, foster parent, stepparent, grandparent, uncle, aunt, or sibling of the 
 person or shares a domestic relationship with the victim and is punished by imprisonment of three (3) 
 to ten (10) years;176 and

vi. Degradation of sexual integrity - aggravated circumstance is considered if the offence is committed by 
 a perpetrator who is the parent, adoptive parent, foster parent, stepparent, grandparent, uncle, aunt, or 
 sibling of the person or shares a domestic relationship with the victim and is punished by imprison-
 ment of one (1) to ten (10) years.177

Comparing to other CC criminal offences, such as those who include the elements of vulnerable victim defini-
tion, the aforementioned offences circumstances are clearer because it requires the existence of the elements 
of domestic relationship such as family relationship or family member between the victim and perpetrator, 
thus such element by default qualifies the offence and provides for heavier sanctions.178

Neither CC nor the LPDV does not provide a definition of physical violence. The CC does not provide for phys-
ical violence as a specific offence but rather it is part of the elements forming the domestic violence criminal 
offence. As noted above, the domestic violence contains the physical violence as an element forming the 
domestic violence as a criminal offence which provides for “whoever commits physical violence, […] with the 
intent to violate the dignity of another person within a domestic relationship shall be punished by fine and impris-
onment of up to three (3) years.’’ [ Emphasis added].”179 Furthermore, any act including other criminal offences 
containing the element of physical violence if it is “[…] committed within a domestic relationship is considered 
aggravated circumstances.” In addition, family members who exert physical violence […] against another mem-
ber of his/her family, shall be punished by a fine and imprisonment of up to three (3) years. [ Emphasis added]. 
The Istanbul Convention recommends the criminalization of an offence of the intentional conduct of commit-
ting acts of physical violence against another person regardless of the circumstance in which it occurs.180 This 

means that physical violence term refers to a bodily injury suffered by the victim as a result of immediate and 
unlawful use of physical force, including violence resulting in the death of the victim.181 For example, the CC 
provides as an aggravated circumstances murder of the child or a family member including a pregnant woman, 
that is sanctioned with imprisonment from 10 years up to lifelong imprisonment.182

Some of the CC criminal offences which include physical violence as an element and which can be committed 
within domestic relationships or against the vulnerable victim are the light and grievous bodily injuries, and 
assault.183

The definition of the vulnerable group under the current CC has been extended to also include the cases of 
domestic violence on certain vulnerable groups. The CC defines the vulnerable victim as “a victim of a crime 
who is a child, a physically or mentally handicapped person, a person suffering from diminished capacity, a 
pregnant woman, the elderly or a person whose relationship to and dependence on the offender make them 
particularly vulnerable to repeat victimisation, intimidation or retaliation”.184

After the CC entered into force, the legal practitioners such as judges, prosecutors, and lawyers have had di-
lemmas and uncertainties related to the legal qualification and treatment of the domestic violence cases. In 
this regard, the Supreme Court of Kosovo has issued a guidance on the legal qualification and treatment of the 
domestic violence cases as per CC, and their interpretation dilemmas under the following principles: 

• As the main principle, the qualification of the domestic violence criminal offense in all those cases 
 when the elements of the basic offense are fulfilled should be done according to the relevant article 
 (s) and paragraph(s) and not at the same time be related to article 248 of the CC.185

• In all cases where the elements of other criminal offences have not been met, because of the degree 
 of applied violence or in cases of lack of evidence, in such cases the qualification of the criminal of
 fence must be applied according to Article 248.186

• In cases of violation of the protection orders, it is decided with two provisions, always as long as the 
 violation of that order is accompanied by the commission of another related criminal offense.187

The current Criminal Procedure (No.04/L-123) Code (CPC) was enacted in 2012 and therefore does not con-
tain specific provisions related to the domestic violence victims. The CPC is currently being changed to align 
its provision with the EU Acquis including international human rights instruments and the best standards, such 
as the Istanbul Convention requirements and ECtHR jurisprudence. 

However, in order for the CPC to align with Istanbul Convention obligations, the CPC needs to change to in-
clude certain measures such as: 

• Prohibition of mandatory participation in any alternative dispute resolution processes such as negoti-
 ation, mediation, arbitration including the conciliation in relation to the DV cases.188 The CPC must
 include new provisions to not allow domestic violence cases be mediated. This is also foreseen under 
 the Law on Mediation providing that domestic violence offences shall not be referred to mediation.189 
 In addition, the Code of Conduct of Mediators requires termination of mediation procedures where a 
 case contains elements of domestic violence and instruct parties to follow their case in front of the 
 court in accordance with applicable law.190

• That fines imposed on the perpetrator to pay must not indirectly affect the financial situations of the 
 victims, considering that in many circumstances the perpetrators are the sole breadwinners in the 
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 family and such measures may present an indirect punishment on the victim.191

• The investigation, prosecution and judicial proceedings must be are carried out without undue delay 
 whilst the victims’ rights are respected at all stages of criminal proceedings.192 Although the LPDV 
 foresees that domestic violence cases are treated with priority and provides a timeline for protection 
 orders193, it is recommended to seek whether the CPC needs to be amended to set timelines for treat
 ment of domestic violence and related offences to avoid aggravating any harm to the victims during 
 the investigation and judicial proceedings.194

• To have an effective investigation, for an immediate response, prevention, and protection of domestic 
 violence victims.195 The police will be responsible to enter the place where the person is at risk to pre
 vent further damage and/or murder, treatment and advising the victims in a proper manner.196 In this 
 regard, the CPC has to be reviewed within the remit of the Istanbul Convention provisionsto seek 
 whether further changes need to be reflected to ensure effective investigation performed by the law 
 enforcement agencies. 
• The relevant authorities, not limited to police, to effectively assess and develop a plan to manage the 
 safety risks of victims on a case-by-case basis, in accordance with their standard operating proce-
 dures and in coordination and cooperation with each other.197 It is an obligation when performing risk 
 assessment, at all stages of the investigations and application of protective measures, to consider 
 reliable information on the possession of firearms (legally or illegally) by perpetrators, in order to avoid 
 further lethal risks and guarantee safety to victims.198 In this regard, the CPC relevant search and
 seizure articles have to be reviewed in conjunction with the LPDV and Law on Police provisions on this 
 aspect in order to align with Article 51 of the Convention.

6.  Technology Facilitated Crime

Several emerging forms of gender-based violence are instigated or facilitated by information and communica-
tions technology (ICT). These include online harassment, stalking, bullying, and sexual abuse.199 One form of 
sexual abuse is “revenge porn”, which refers to the dissemination of sexually explicit images or videos without 
the consent of the pictured person and for no legitimate purpose (e.g., within a criminal trial). While often an 
ex-partner who obtained the material consensually, perpetrators are not always ex-partners and the motive is 
not always revenge. Women and girls seem disproportionately affected. 

The Istanbul Convention does not address “revenge porn”, and ongoing debate surrounds the correct legal re-
sponse to the issue. Some have argued that existing remedies may be adequate. However, patchwork non-spe-
cific civil law or existing criminal law is often unable to capture the harms of the behaviour, partially due to the 
slow nature of the law to respond to new technologies.200

Several emerging forms of gender-based violence are instigated or facilitated by information and communica-
tions technology (ICT). These include online harassment, stalking, bullying, and sexual 

The CC does not address Cyber Harassment, however, harasment has been defined as a criminal offence under 
Article 182, and it stipulates that “Whoever engages in a pattern of repeated and unwanted attention or commu-
nication with the intent to harass, intimidate, injure, damage property or kill another person or his or her children, 
family, relatives or pets or whoever places another under surveillance with the intent to harass, intimidate, injure, 
damage property or kill another person or his or her children, family, relatives or pets; and in the course thereof, 
places that person in reasonable fear of death, grievous bodily injury, serious damage to property or substantial 
emotional distress shall be punished by a fine or imprisonment up to three (3) years”.201  Even though cyber 
harasment is not specificly defined as a criminal offence, under the criminal offence of harassment is as an 
agravated circumstance if harassment is committed through the following means of communication: sending 
text messages or e-mails.202

The CC addrresses Pornographic materials of persons under the age of sixteen203, however it does not address 
other forms of cyber violence agains women and girls, including, but not limited to, cyber stalking, non-consen-
sual pornography (or ‘revenge porn’), gender-based slurs, ‘slut-shaming’, unsolicited pornography and electron-
ically enabled trafficking.

Similiarly, the e Law on Prevention and Fight of the Cybercrime addresses child pornography through computer 
systems204, but does not address any of the forms of cyber violence against women and girls. However, the law 
defines cyber-crime, computer system, computer data, service provider and computer program. Hence, there 
is the legal assumptions that there are guarantees for the protection of citizens against criminal offences that 
are connected themselves to any of these terms.205

Kosovo citizens must rely on civil and administrative remedies for removal of material online. 

With regards to civil remedies, the law on obligational relationships provides the right for a person to request 
the court or any other relevant authority to order that action that infringes the inviolability of the human person, 
personal and family life or any other personal right be ceased, that such action be prevented or that the con-
sequences of such action be eliminated.206 The court or other relevant authority may order that the infringer 
cease such action, with failure to do so resulting in the mandatory payment of a monetary sum to the person 
affected, levied in total or per time unit.207

However, this remedy appears to be very limited and at the discretion of the court or authority to which the 
request is submitted. Additionally, this option is costly and time consuming as the person has to undertake 
lengthy court procedures. 

Considering the limited remedies available, Kosovo should consider adopting a targeted criminal provision in 
the CC and/or measures within the Law on Prevention and Fight of the Cybercrime.
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7.  Recommendations for the adoption
 or amendment of legislation

From the analysis above, the following recommendations derive for the adoption or amendment of legislation:

Criminal Code of 
Kosovo, Law No. 
06/L-074.

The term domestic relationship in the CC is lim-
ited to the common household living arrange-
ments, excluding other categories of victims 
who do not live with their partners or intimate 
partners in the common household or who are 
out of marriage relationship, thus, limiting the 
scope of application of the law only to those 
living together.

Article 248 (1) It does not provide a definition 
of physical violence as a specific offence but 
rather it is part of the elements forming the 
domestic violence criminal offence.

Lack of the criminal offence of “stalking”. 

Article 143. 1 (10) The definition of “gender” 
within the CC has not yet been harmonised 
with the wider definition of gender given by the 
Istanbul Convention (Gender - refers to the two 
sexes, male and female, within the context of 
society”).

The CC is only focused on domestic violence 
and does not include gender-based violence as 
a broader concept.

Absence of defining information and commu-
nication technologies, computer system, com-
puter data, computer program, data provider 
and data traffic.

The offences shall apply 
irrespective of the nature 
of the relationship between 
victim and perpetrator.

There needs to be an of-
fence for criminalization of 
the intentional conduct of 
committing acts of physical 
violence against another 
person regardless of the 
circumstance in which it 
occurs.

There needs to be a crimi-
nal offence of “stalking”

The definition of gender 
“gender” shall mean the 
socially constructed roles, 
behaviours, activities and 
attributes that a given soci-
ety considers appropriate 
for women and men.

Particular attention needs 
to be paid to women 
victims of gender-based 
violence. Gender-specific 
provisions need to be 
introduced.

There needs to be a guar-
antee for the protection of 
citizens against criminal 
offences that are connect-
ed themselves to any of 
these terms.

Article 43 of the Istanbul 
Convention. 

Article 35 of the Istanbul 
Convention

Article 34 of the Istanbul 
Convention

Article 3 (c) of the Istanbul 
Convention

Article 2 (2) of the Istanbul 
Convention.

Cybercrime Concention

Name of the 
law/by-law

Change/amend Relevant interna-
tional standards

Adopt

Law (03/L-182) 
on Protection 
against Domes-
tic Violence

Violence committed through modern technol-
ogies is not prescribed as a criminal offence, 
with the exception of child pornography and 
harassment.

The cc does not address other forms of cyber 
violence against women and girls, including, 
but not limited to, cyber stalking, non-con-
sensual pornography (or ‘revenge porn’), 
gender-based slurs, ‘slut-shaming’, unsolic-
ited pornography and electronically enabled 
trafficking.

Article 182 - Cyber harassment is not specifi-
cally defined as a criminal offence, under the 
criminal offence of harassment is as an aggra-
vated circumstance if harassment is commit-
ted through the following means of communi-
cation: sending text messages or e-mails.

Article 1.1 (2) The term domestic relationship 
in the CC is limited to the common household 
living arrangements, excluding other categories 
of victims who do not live with their partners 
or intimate partners in the common household 
or who are out of marriage relationship, thus, 
limiting the scope of application of the law only 
to those living together.

It does not provide a definition of physical vio-
lence as a specific offence but rather it is part 
of the elements forming the domestic violence 
criminal offence.

The LPDV provides for the domestic violence 
offence to be litigated only in the civil proceed-
ings and serves mainly to issue protection 
orders. 

The LPDV is only focused on domestic violence 
and does not include gender-based violence as 
a broader concept.

There needs to be a 
definition of the violence 
committed through modern 
technologies.

There need to be provisions 
that criminalize various 
forms of cyber violence 
against women and girls.

There needs to be a 
specific provision on cyber 
harassment against women 
and girls.

The offences shall apply 
irrespective of the nature 
of the relationship between 
victim and perpetrator.

There needs to be an of-
fence for criminalization of 
the intentional conduct of 
committing acts of physical 
violence against another 
person regardless of the 
circumstance in which it 
occurs.

The LPDV needs to be 
aligned with EU Acquis, Is-
tanbul Convention and CC. 
Criminal sanctions need 
to be applied in cases of 
violence and civil remedies 
need to be available in 
cases of damages compen-
sation. 

Particular attention needs 
to be paid to women 
victims of gender-based 
violence. Gender-specific 
provisions need to be 
introduced.

Cybercrime Convention.

There are no agreed 
definitions or standard set 
for these forms of cyber 
violence at International, 
CoE or EU level.

There are no agreed 
definitions or standard set 
for these forms of cyber 
violence at International, 
CoE or EU level.

Article 43 of the Istanbul 
Convention

Article 35 of the Istanbul 
Convention

EU Acquis and Istanbul 
Convention requirements 
(Articles 36, 37, 38 and 39 
of this Convention)

Article 2 (2) of the Istanbul 
Convention.

Name of the 
law/by-law

Change/amend Relevant interna-
tional standards

Adopt
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Criminal Proce-
dure Code 

No definition of gender is included.

The CPC is only focused on domestic violence 
and does not include gender-based violence as 
a broader concept.

Lack of prohibition of mandatory participation 
in any alternative dispute resolution processes 
such as negotiation, mediation, arbitration 
including the conciliation in relation to the 
domestic violence cases.

That fines imposed on the perpetrator indirectly 
effect the victim.

Lack of set timelines for the investigation, 
prosecution and judicial proceedings in cases 
of domestic violence.

Lack adequate response on prevention and 
protection of domestic violence victims.

The definition of gender 
“gender” shall mean the 
socially constructed roles, 
behaviours, activities and 
attributes that a given soci-
ety considers appropriate 
for women and men.

Particular attention needs 
to be paid to women 
victims of gender-based 
violence. Gender-specific 
provisions need to be 
introduced.

The CPC must include new 
provisions to not allow 
domestic violence cases be 
mediated.

That fines imposed on the 
perpetrator to pay must 
not indirectly affect the 
financial situations of the 
victims, considering that in 
many circumstances the 
perpetrators are the sole 
breadwinners in the family 
and such measures may 
present an indirect punish-
ment on the victim.

CPC needs to be amended 
to set timelines for treat-
ment of domestic violence 
and related offences to 
avoid aggravating any harm 
to the victims during the 
investigation and judicial 
proceedings

The CPC has to be re-
viewed within the remit of 
the Istanbul Convention 
provisions to seek whether 
further changes need to be 
reflected to ensure effective 
investigation performed 
by the law enforcement 
agencies

Article 3 (c) of the Istanbul 
Convention

Article 2 (2) of the Istanbul 
Convention.

Article 48 para 2 of the 
Istanbul Convention.

Explanatory Report on 
Istanbul Convention, para 
256.

Istanbul Convention, Article 
50.

Name of the 
law/by-law

Change/amend Relevant interna-
tional standards

Adopt Name of the 
law/by-law

Change/amend Relevant interna-
tional standards

Adopt

Law No.03/L 
–166 on Preven-
tion	and	fight	of	
the cyber crime

Lack of obligation to consider reliable informa-
tion on the possession of firearms (legally or il-
legally) by perpetrators, in order to avoid further 
lethal risks and guarantee safety to victims.

Does not address other forms of cyber violence 
against women and girls.

CPC relevant search and 
seizure articles have to be 
reviewed in conjunction 
with the LPDV and Law on 
Police provisions on this 
aspect in order to align with 
Article 51 of the Conven-
tion. 

Article 51 of the Istanbul 
Convention 

There are no agreed 
definitions or standard set 
for these forms of cyber 
violence at International, 
CoE or EU level.
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